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						    The Nature of Supreme Court Power Few institutions in the world are credited with initiating and confounding political change on the scale of the United States Supreme Court. The Court is uniquely positioned to enhance or inhibit political reform, enshrine or dismantle social inequalities, and expand or suppress individual rights. Yet despite claims of victory from judicial activists and complaints of undemocratic lawmaking from the Court’s critics, numerous studies of the Court assert that it wields little real power. This book examines the nature of Supreme Court power by identifying conditions under which the Court is successful at altering the behavior of state and private actors. Employing a series of longitudinal studies that use quantitative measures of behavior outcomes across a wide range of issue areas, Matthew E. K. Hall develops and supports a new theory of Supreme Court power. Hall finds that the Court tends to exercise power successfully when lower courts can directly implement its rulings; however, when the Court must rely on non-court actors to implement its decisions, its success depends on the popularity of those decisions. Overall, this theory depicts the Court as a powerful institution, capable of exerting significant influence over social change. Matthew E. K. Hall is assistant professor of Political Science and Law at Saint Louis University. He earned his Ph.D. in political science, with distinction, from Yale University. His work has appeared in American Politics Review, the Journal of Empirical Legal Studies, and the Journal of Law and Policy.
 
 The Nature of Supreme Court Power
 
 MATTHEW E. K. HALL Saint Louis University
 
 cambridge university press Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, São Paulo, Delhi, Dubai, Tokyo, Mexico City Cambridge University Press 32 Avenue of the Americas, New York, ny 10013-2473, usa www.cambridge.org Information on this title: www.cambridge.org/9781107001435 © Matthew E. K. Hall 2011 This publication is in copyright. Subject to statutory exception and to the provisions of relevant collective licensing agreements, no reproduction of any part may take place without the written permission of Cambridge University Press. First published 2011 Printed in the United States of America A catalog record for this publication is available from the British Library. Library of Congress Cataloging in Publication data Hall, Matthew Eric Kane. The nature of supreme court power / Matthew Eric Kane Hall. p. cm. isbn 978-1-107-00143-5 (hardback) 1. United States. Supreme Court – History. 2. Political questions and judicial power – United States – History – Sources. 3. Judgments – United States – History. 4. Constitutional history – United States. 5. United States – Social conditions – Sources. I. Title. kf8742.h35 2010 347.73′26–dc22 2010031356 isbn 978-1-107-00143-5 Hardback Cambridge University Press has no responsibility for the persistence or accuracy of urls for external or third-party Internet Web sites referred to in this publication and does not guarantee that any content on such Web sites is, or will remain, accurate or appropriate.
 
 This book is dedicated to those who revere the courts as guardians of our personal freedoms and to those who revile the courts as saboteurs of democratic self-government. May the struggle to balance personal liberties and majority rule persist forever, for only this constant tension ensures that both will long endure.
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 Preface
 
 When I was a sophomore in college, my friend and mentor Professor Laura Beth Nielsen assigned me to read Gerald Rosenberg’s The Hollow Hope as part of a seminar on legal studies. Professor Rosenberg’s compelling and controversial book piqued my interest in the role of courts in our society. Time, reflection, and my continued study of law and politics have only sharpened my interest in his project and my objections to his thesis. In many ways, this book is my term paper for that seminar, now eight years overdue. I have been aided in this project by the helpful contributions of numerous scholars, including professors Paul Brace, Daniel Butler, Bradley Canon, Alan Gerber, Jerry Goldman, Mark Graber, Thomas Keck, Andrew Martin, Kenneth Scheve, Stephen Skowronek, and Peter Swenson, as well as my graduate school colleagues Stephen Engel, Judkins Mathews, Joshua Pheterson, Joseph Sempolinski, and the members of the Yale Graduate Student Colloquium on American Politics. I am indebted to each of them for their thoughtful suggestions and critiques. I was fortunate to be directed through this process by an exceptional group of diverse scholars: professors Bruce Ackerman, Donald Green, Gregory Huber, and David Mayhew. These men have shaped my approach to the world around me – the questions I ask and the way that I answer them. I am grateful for their many invaluable insights, and it is my fervent hope that this manuscript reflects their influence on me. Finally, I am thankful to my friends and family, without whose love and support I would never have been able to complete this work.
 
 xiii
 
 1 Neither Force, Nor Will
 
 The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments. Alexander Hamilton1
 
 In June of 2007, the United States Supreme Court handed down its decision in Parents Involved in Community Schools v. Seattle School District No. 1 (2007; hereafter Parents). In his plurality opinion, Chief Justice John Roberts declared that the Fourteenth Amendment requires school districts to assign students “to the public schools on a nonracial basis” (Parents 2007, 84) and therefore prohibits the race-conscious programs in the Seattle and Louisville school districts designed to promote racial diversity. Sharon Browne, the principal attorney for the parents challenging the school’s assignment process, called the rulings “the most important decisions on the use of race since Brown v. Board of Education” (Rosen 2007) and predicted that, like Brown, the Court’s ruling would have “a tremendous impact on the rest of the nation” (Lambert 2007). However, several legal scholars disagreed: “School districts are going to continue to do indirectly what they tried to do directly,” said Peter H. Schuck of the Yale Law School. “There will be another layer of bureaucracy,” said David A. Strauss, University of Chicago law professor, “but I wouldn’t expect a largescale retreat from what public schools have tried” (Rosen 2007). According to Michael Klarman of the University of Virginia School of Law, “Just as Brown produced massive resistance in the South and therefore had little impact on desegregation for a decade, this decision is going to be similarly inconsequential . . . I don’t think the court decision will make much difference either way” (Rosen 2007). 1
 
 The Federalist 78.
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 The juxtaposition of these viewpoints is particularly interesting because they differ, not only in their predictions regarding the effects of the Parents ruling, but also in their understandings regarding the effects of the Brown ruling. The traditional view of the Court’s decision in Brown v. Board of Education (1954) suggests that “Brown really did transform society by stopping de jure segregation, and without Brown, schools would look very different” (Rosen 2007).2 This view suggests the Supreme Court is a powerful institution, capable of promoting justice and protecting minority rights by enforcing its interpretation of the Constitution. However, the view of Brown advanced by Schuck, Strauss, and Klarman is consistent with a very different understanding of the Court. This alternate view depicts the Court as an almost powerless institution that may issue high-minded rulings but lacks the power to ensure that those rulings are actually implemented. These competing views weave in and out of the most prominent histories of the Supreme Court and the most prevalent scientific examinations of the Court’s influence. The U.S. Supreme Court was described as a relatively weak institution even before it existed. Arguing for the merits of the new federal Constitution in The Federalist 78, Alexander Hamilton assured his readers that “the judiciary, from the nature of its functions, will always be the least dangerous branch to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them . . .” According to Hamilton, a simple view of the matter suggests several important consequences. It proves incontestably, that the judiciary is beyond comparison the weakest of the three departments of power; that it can never attack with success either of the other two; and that all possible care is requisite to defend itself against their attacks. (Hamilton 1961)
 
 Hamilton’s description of a weak judiciary was borne out during the early years of the Supreme Court. The justices were originally forced to “ride circuit,” travelling from town to town to hear lower-court cases. The fi rst chief justice, John Jay, resigned from the Court to become governor of New York. When President Adams offered Jay a second appointment as chief justice, Jay refused, citing his poor health and arguing that the Court lacked “the energy, weight, and dignity which are essential to its affording due support to the national government” (Johnston 1890 –93, 285). In the 1803 case Marbury v. Madison, Chief Justice John Marshall, speaking for the Court, strategically retreated in the face of political opposition from the president and Congress. Although Marbury v. Madison is widely credited with establishing the power of judicial review (Epstein and Walker 1995, 73; Irons 2006, 107), some scholars describe the Court as capitulating in this case, illustrating “the relative impotence of the federal judiciary during the fi rst decades of the constitutional order” (Graber 1999, 28; see Graber 1998).
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 Quoting David J. Armor, professor at the George Mason University School of Public Policy.
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 Examples of the Court’s impotence extend well past the founding era. In Worcester v. Georgia (1831), the Court ruled that Indian tribes were “dependent domestic nations” with rights to lands they had not voluntarily ceded to the United States. President Andrew Jackson defied the ruling and ordered federal troops to expel Creek, Chickasaw, and Cherokee tribes from their lands (Irons 2006, 111). Chief Justice Taney’s extremist proslavery decision in Dred Scott v. Sandford (1857) is said to have “doomed his cause to ultimate defeat” (Irons 2006, 177). In the decades that followed, the Court was subjected to court-packing, court-shrinking, and jurisdiction-stripping as the Radical Republicans worked to keep the justices in line (Irons 2006, 183; Ex Parte McCardle 1869). These extreme tactics foreshadowed the famous showdown between the Court and President Franklin Roosevelt over New Deal economic policy. After the Court invalidated many of Roosevelt’s most ambitious legislative enactments, the New Deal Democrats began to contemplate various methods of reversing the Court. The most popular proposal was a plan to “pack the Court” by allowing President Roosevelt to appoint a new justice for every sitting member over seventy and one-half years of age. The plan would have allowed Roosevelt to appoint as many as six new justices; however, the proposal never came to fruition. Once again, the Court retreated, reversing its previous rulings, yielding to the elected branches, and initiating a so-called “Constitutional Revolution” (Irons 2006, 316; West Coast Hotel v. Parrish 1937; National Labor Relations Board v. Jones & Laughlin Steel Corp. 1937). Each of these events from the Court’s history involves distinct institutional dynamics: in Marbury, the Court strategically ducked a controversial issue; in Worcester, the Court failed to implement its ruling; in Scott and Lochner, the Court was overwhelmed by political backlash. Yet, despite the differences between these cases, each one suggests the Court’s underlying lack of power. In classrooms and textbooks, these episodes are frequently explained as evidence that Hamilton was correct: The courts control neither the “sword” nor the “purse.” In contrast, some scholars argue that the courts have been particularly influential during specific periods of American history. For example, Steven Skowronek describes the period between the end of Reconstruction and the beginning of the New Deal as an era of “courts and parties,” during which judges played a major role in shaping public policy, especially economic regulation (Skowronek 1982). During the so-called Lochner Era at the beginning of the twentieth century, the Supreme Court struck down a wide range of state and federal laws aimed at regulating labor conditions and expanding the role of the government. Although the New Deal eventually reversed most of these policy choices, reformers were not successful at overcoming judicial will for almost half a century. This long period of judicial activism may indicate that the Court is only effective at postponing policy change, but even the act of delaying may shape the form a policy will eventually take. For example, by striking down the programs enacted during Roosevelt’s first one hundred
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 days, the Court radically altered the economic policies that eventually emerged during the 1930s (Gillman 1993). Scholars also frequently depict the 1950s, 60s, and 70s as a period during which the Supreme Court had an unusually strong influence over policy creation. The Warren and Burger Courts issued numerous groundbreaking opinions in a broad range of policy areas, purportedly altering public policy regarding race relations, civil liberties, criminal law, prison administration, political representation, environmental regulation, privacy, and the role of religion in public life. More recently, the Rehnquist Court has made significant changes in the structure of American politics through its revival of federalism. By breathing new life into the Tenth and Eleventh Amendments and reducing the scope of the previously all-encompassing Commerce Clause, the Court has fundamentally altered the role of state governments and limited the ability of the federal government to impose its will in several policy domains (see United States v. Lopez 1995; Seminole Tribe v. Florida 1996; Alden v. Maine 1999; United States v. Morrison 2000). Many of these decisions have been extremely controversial, often provoking strong public reaction and raising objections that the Court is undermining democratic self-government (Waldron 1999, 332; Tushnet 1999; Kramer 2004). The classic articulation of these concerns is Alexander Bickel’s “countermajoritarian difficulty.” According to Bickel, the fundamental difficulty with the role of courts in the American political system is the concern that judicial review “thwarts the will of representatives of the actual people of the here and now; it exercises control, not in behalf of the prevailing majority, but against it. That, without mystic overtones, is what actually happens . . . it is the reason the charge can be made that judicial review is undemocratic” (Bickel [1962] 1986, 16–7). If Court rulings always prevail over majority will, then Bickel’s difficulty undoubtedly poses a serious dilemma for those hoping to reconcile judicial review with democratic principles; if, however, the Court is effectively powerless, then Bickel’s difficulty is little more than a hypothetical concern. It is unlikely that either of these perspectives accurately depicts the Supreme Court’s power. Surely the Court’s rulings have significant consequences at least occasionally; otherwise lawyers and interest groups would not invest so much time, money, and energy into bringing cases before the Court and trying to win them. However, in a system of government designed to balance political power among separate branches, it would be surprising if the Court were always totally successful at altering policy. The true nature of the Court’s power most likely lies somewhere between these extremes. The question then becomes, when is the Supreme Court powerful and when is it not? What factors distinguish those situations in which the Court is resisted, undermined, or simply ignored from those in which the Court initiates sweeping political and social change? I will argue that the Supreme Court’s ability to alter the behavior of state and private actors is dependent on two factors: the institutional context of the
 
 Neither Force, Nor Will
 
 5
 
 Court’s ruling and the popularity of the ruling. The probability of the Court successfully exercising power increases when: (1) its ruling can be directly implemented by lower state or federal courts; or (2) its ruling cannot be directly implemented by lower courts, but public opinion is not opposed to the ruling. However, the probability of the Court successfully exercising power decreases when: (3) its ruling cannot be directly implemented by lower courts and public opinion is opposed to the ruling. The distinction between Supreme Court rulings that can and cannot be implemented by lower courts is a critical point that has gone unnoticed by other scholars of judicial politics. In contrast with most prominent empirical studies of judicial power, I find that the Supreme Court has extensive power to alter the behavior of state and private actors in a wide range of politically salient issue areas. My study is limited to an examination of the Supreme Court’s power to alter behavior when it attempts to do so. My goal is not to advance a normative argument regarding this power. Undoubtedly, my empirical argument has normative implications; my findings may inspire and embolden those who support judicial activism in order to promote particular political agendas, while simultaneously disheartening proponents of judicial restraint who decry the antidemocratic nature of the Court’s power. However, my primary objective is to set the stage for this debate by asking how powerful the Court is and, more importantly, under what conditions it is more or less powerful. My examination of Supreme Court power proceeds as follows: In Chapter 2, I explore competing theories of Court power and present a new theory of the conditions that determine whether the Court can successfully exercise power. In Chapter 3, I discuss the methodological issues involved in measuring judicial power and selecting cases for examination. I then apply the methods developed in Chapter 3 to test my theory on four types of Supreme Court rulings: those rulings that face little popular opposition and can be directly implemented by lower courts (Chapter 4), those rulings that face strong popular opposition and can be directly implemented by lower courts (Chapter 5), those rulings that face little popular opposition and cannot be implemented by lower courts (Chapter 6), and those rulings that face strong opposition and cannot be implemented by lower courts (Chapter 7). In Chapter 8, I summarize my findings and consider their implications for the future study of the Supreme Court and its role in American politics.
 
 2 When Courts Command
 
 Armed with the power of determining the laws to be unconstitutional, the American magistrate perpetually interferes in political affairs … Scarcely any political question arises in the United States that is not resolved, sooner or later, into a judicial question. Alexis De Tocqueville1 By itself, the [Supreme] Court is almost powerless to affect the course of national policy. Robert Dahl2
 
 In this chapter, I begin by developing a working definition of judicial power. I then consider several competing theories of Supreme Court power and the expectations these theories offer about the Court’s ability to influence other actors. Most empirical studies of Court power find that the Court is a relatively weak political institution, but numerous positive theorists insist that it should be capable of altering behavior, at least in certain limited circumstances. Next, I suggest several factors that may influence whether the Court is successful at exercising power based on well-established findings from the judicial politics and electoral politics literatures. Specifically, I will argue that the probability of the Court exercising power depends on the institutional context and popularity of its rulings. Finally, based on these factors, I present a new theory of Supreme Court power.
 
 Defining Judicial Power Understanding when the Supreme Court is capable of exercising power requires a clear definition of judicial power. I base my definition on Jack Nagel’s conception of power in his seminal work on the subject: “A power relation, actual 1 2
 
 6
 
 Tocqueville (1945, 279–80). Dahl (1957, 293).
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 or potential, is an actual or potential causal relation between the preferences of an actor regarding an outcome and the outcome itself” (1975, 29). Adapting this definition to the judiciary, I define judicial power as an actual or potential causal relation between the preferences of a judge regarding the outcome of a case and the outcome itself. I take as assumed, as is common in the judicial politics literature, that Supreme Court justices are political actors with policy preferences – that is, preferences regarding policy outcomes – and Court decisions are reflections of those preferences (Segal and Spaeth 2002).3 Therefore, the Supreme Court is powerful if there is an actual or potential causal relation between the Court’s rulings and the outcome of those rulings. Evaluating the Court’s power in a particular ruling requires an understanding of the preferences expressed by the Court in the ruling and the outcomes of that ruling. In this study, I examine the behavior outcomes of Supreme Court rulings. Behavior outcomes are the behaviors of state and private actors that the Court intends to alter through its rulings. Other authors have referred to these outcomes as “behavior responses” (Canon and Johnson 1999, 25). As previous studies have noted, “for a judicial policy to have general effect in the political system, the behavior of many individuals must be affected” (Johnson 1967, 171). However, identifying what behavior outcomes the Court intended to alter in a particular ruling is not always a simple matter. Often the Court demands a specific change in behavior, but also intends other behavior changes as indirect consequences of its decision. In other situations, the Court may be indifferent or even completely opposed to the possible indirect consequences of its rulings. To illustrate this point, consider the Court’s intentions in issuing rulings in the following three cases: Mapp v. Ohio (1961), Roe v. Wade (1973), and United States v. Lopez (1995). In Mapp, the Court ruled that illegally obtained evidence must be excluded from a criminal trial. In Roe, the Court held that women have a constitutionally protected right to obtain an abortion. In Lopez, the Court invalidated the Gun-Free School Zones Act, which made it a crime to carry a gun near a school. In each of these cases, the Court’s ruling could be directly implemented by lower courts; in order to conform to the Court’s preferences in these rulings, lower court judges need merely refrain from admitting illegally obtained evidence, convicting defendants under abortion statutes, and convicting defendants under the Gun-Free School Zones Act. However, the language of the Court’s opinions in these cases, as well as simple common sense, suggests that the Court held very different preferences regarding the indirect consequences of these rulings.
 
 3
 
 A large and growing literature on judicial decision making argues that Supreme Court justices may act strategically in certain situations in order to achieve their policy preferences (i.e., Epstein and Knight 1998). Consequently, the Court’s decisions may reflect their choice in a strategic game rather than their genuine policy preferences. For example, the Court may temper its rulings to avoid provoking a reaction from a hostile Congress. Regardless, when the Court does strike down a law, the ruling undoubtedly reflects the justices’ preference relative to the status quo.
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 In Mapp, the majority specifically stated that “the purpose of the exclusionary rule ‘is to deter – to compel respect for the constitutional guarantee in the only effective available way – by removing the incentive to disregard it’” (Mapp v. Ohio 1961, 656). In other words, the Court intended for the exclusion of illegally obtained evidence to deter the police from conducting illegal searches in the first place. In this case, the Court not only intended for its ruling to have indirect effects, the realization of these indirect effects was the primary goal of the decision. In Roe, the Court clearly intended to grant women increased access to legal abortions; however, the Court did not necessarily intend to increase the number of abortions in the same way that it intended to stop illegal searches. One might expect the frequency of legal abortions to increase after Roe, but this was not necessarily the Court’s intent. Nor is there any reason to believe the Court intended its ruling to have other indirect consequences that have been attributed to it, such as changes in adoption and crime patterns. In this case, the Court was not primarily interested in, and was possibly apathetic toward, the indirect consequences of its ruling. The possible consequences of the Court’s ruling in Lopez include the increased presence of guns near schools, as well as an increase in gun-related violence near schools; however, it goes without saying that the justices did not intend to increase gun violence. In this case, the Court obviously hoped that the possible indirect effects of its ruling would be mitigated by other factors, such as the deterrent effects of state and local gun laws. In order to evaluate the Supreme Court’s power, I will consider both the direct and indirect effects of its decisions. I will pay special attention to indirect effects when it is clear that the Court intended to alter behavior through the indirect consequences of its rulings. I will pay little or no attention to the unintended consequences of the Court’s rulings, because a proper test of judicial power evaluates the causal relationship between the preferences of judges and the outcomes of their decisions; expecting the Supreme Court’s rulings to also have unintended consequences would be a perverse test of its power. Although I will assess both the direct and indirect effects of the Court’s rulings, the reader should carefully consider what standards are appropriate for evaluating the Court’s power in each issue area. Consider, for example, the Supreme Court’s reapportionment rulings. In Baker v. Carr (1962), the Court decided that the constitutionality of legislative apportionment schemes could be challenged in federal court. Two years later, in Reynolds v. Sims, the Court ruled that “the Equal Protection Clause requires that a State make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal population as is practicable” (1964, 577). The Reynolds decision was an expression of the Court’s preferences regarding the apportionment of state legislative districts; the Court preferred that the legislatures of the fifty states create legislative districts with as nearly equal population as practicable. The most direct behavior outcome expected in the Reynolds decision is the equal apportionment of legislative districts after the ruling. If there was
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 an actual causal relationship between the Reynolds decision and equal reapportionment of state legislative districts, then the Supreme Court successfully exercised power over this behavior outcome. However, focusing on the most direct behavior outcomes of a ruling may severely limit our understanding of Supreme Court power. First, such a focus might set the bar too low when evaluating whether the Court has exercised power by ignoring its failure to indirectly alter behavior patterns through its rulings. Second, limiting my examination to the direct effects of the Court’s rulings may obscure the full extent of the Court’s power. For example, some scholars claim that supporters of the Baker and Reynolds decisions were hoping that “[r]eapportionment would lead the way to liberal social legislation” (Rosenberg 2008, 293). One could argue that causing the reapportionment of legislative districts is not the critical test of the Court’s power in these rulings. Instead, one must examine whether or not the reapportionment of state legislatures caused future legislatures to enact different types of legislation. If many advocates of reapportionment – and possibly the justices themselves – intended to indirectly alter the behavior of future state legislatures, then the behavior of these future legislatures may be a more relevant and interesting behavior outcome to examine. On the other hand, placing too much emphasis on indirect consequences may set the bar too high for evaluating Supreme Court power. Just because some proponents of a ruling hoped it would produce particular downstream consequences does not mean that the Court’s power depends on the manifestation of those consequences. As it turns out, the Baker and Reynolds decisions did cause the reapportionment of legislative districts, and this reapportionment appears to have produced substantially different legislation in state legislatures, but it may not have been the “liberal social legislation” for which some had hoped.4 This finding does not indicate that the Court failed to implement its preferences; it suggests that those who supported the reapportionment rulings in hopes of such legislation miscalculated the likely behavior of the new legislators. Behavior outcomes should not be confused with attitude outcomes. Attitude outcomes are the attitudes in the general public or among specific subsets of the population regarding the topic of a Supreme Court ruling. The Supreme Court may have the power to alter these attitudes in various ways. This role for the Court is sometimes described as education (Bickel [1962] 1986, 26; Funston 1975, 810; Rostow 1952, 208), legitimation (Black 1960; Dahl 1957, 293; Wasby 1970, 14), persuasion (Feeley 1973), or “appealing to men’s better nature” (Bickel [1962] 1986, 26). Other scholars have subdivided the concept of attitude outcomes into “acceptance decisions,” changes in “intensity of a person’s attitude,” and changes in “people’s regard for the court making the decision” (Canon and Johnson 1999, 24), but at its core this function
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 See infra Chapter 6, Reapportionment section.
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 involves the Court causing a change in attitudes as a result of its ruling (Wasby 1970, 15). For example, much of the Court’s opinion in Reynolds reads like a persuasive essay on the merits of equal apportionment designed to persuade readers without enlisting legal principles. In his opinion for the Court, Chief Justice Warren appeals to history, fairness, and common sense as much as precedent, text, and original intent: A citizen, a qualified voter, is no more nor no less so because he lives in the city or on the farm. This is the clear and strong command of our Constitution’s Equal Protection Clause. This is an essential part of the concept of a government of laws, and not men. This is at the heart of Lincoln’s vision of ‘government of the people, by the people, [and] for the people.’ The Equal Protection Clause demands no less than substantially equal state legislative representation for all citizens, of all places as well as of all races. (Reynolds v. Sims 1964, 568)
 
 It is at least plausible that the Court may intend to alter public attitudes as well as behavior through rulings such as this one; if it is successful at doing so, then its rulings may have indirect effects on behavior as these changed attitudes begin to alter policy through the normal political process. A reliable examination of the effects of Supreme Court rulings on attitude outcomes would face numerous methodological problems. Such a study would require survey data on topics directly related to Court rulings in each issue area under consideration. Because these rulings may have different effects on different demographic, geographic, or ideological groups, these surveys would need to be sensitive to “the structure of opinion regarding a ruling” among these different groups (Franklin and Kosaki 1989, 753). Moreover, given the complexity of public opinion toward the Supreme Court and its rulings, persuasive opinion data would need to describe enduring levels of “diffuse support” for the Court itself, “specific support” for actions taken by the Court, and the relative intensity of support (see Caldeira and Gibson 1992; Hoekstra 2000; Marshall 1989; Mondak 1992). The issue of intensity is particularly important when investigating Court rulings, because the Court probably exercises its power over attitude outcomes by employing its diffuse support to enlist specific support or by discouraging opposition to a law by conferring legitimacy on it. An evaluation of whether these dynamics occur would require a measure of public opinion sensitive enough to distinguish between a respondent’s agreement with a ruling, support for a ruling, and acceptance of a ruling. Finally, because attitude outcomes inherently involve attitude change, such a study would require time series surveys with all of these components.5 By pointing out the difficulties involved in measuring the effects of Court rulings on attitude outcomes, I do not mean to imply that such an investigation would be impossible. In fact, many studies persuasively argue that the Court does possess the power to alter attitude outcomes (see Hoekstra 2000; 5
 
 I am indebted to Professor Paul Brace for his thoughtful analysis of the many methodological issues involved in studying attitude outcomes.
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 Mondak 1990; 1991; 1992). I only wish to emphasize that the many complications involved in such a study would require different methodological strategies than those required for a study of behavior outcomes. Perhaps more importantly, there is no theoretical reason to believe that the Court’s power over attitude outcomes would operate in the same (or even a similar) manner as its power over behavior outcomes. The Court may have different levels of power over these two types of outcomes in different situations, and the factors influencing whether the Court is able to exercise power in a particular case may be different depending on which type of outcome is considered. Although an examination of the Court’s power to alter attitude outcomes would be an interesting and valuable project, the dynamics governing this type of power are probably fundamentally different than those governing the Court’s power to alter behavior outcomes; therefore, such an examination would best be conducted in a separate study. For these reasons, I will explore only those factors that influence whether the Supreme Court is successful at altering behavior outcomes.
 
 Competing Theories of Supreme Court Power Despite a broad consensus among legal experts, politicians, the media, and the public that the Supreme Court is extremely powerful, most political scientists who study the Court’s capacity to implement policy change emphasize its relative limitations. If the Court were a relatively weak institution, incapable of exerting its will against the elected branches of government, it would not be especially surprising. As Robert Dahl argued in his seminal article on the Court, “if the Court did in fact uphold minorities against national majorities, as both its supporters and critics often seem to believe, it would be an extremely anomalous institution from a democratic point of view” (Dahl 1957, 291). Why would the legislative and executive branches tolerate a countermajoritarian institution overruling their decisions? It seems much more likely that the elected branches would use the Court as an instrument of their own power by staffing it with political allies, reaping the benefits of enhanced legitimacy when the Court is in agreement, and simply ignoring or subverting the Court when it is not. Dahl’s view of the Court suggests two expectations for Court behavior: The Court will rarely disagree with the elected branches, and, when it does, it will be incapable of implementing its own preferences. Dahl describes the first expectation as a natural by-product of the judicial appointment process. Because Supreme Court justices have what Dahl describes as a high turnover rate and must be appointed by the president and confirmed by the Senate, “the policy views dominant on the Court are never for long out of line with the policy views dominant among the lawmaking majorities of the United States” (Dahl 1957, 285). Although the Court may resist change when its policy preferences lag behind those of the lawmaking majority, as was the case in the New Deal, the Court will eventually be the loser in these confrontations (Funston 1975). In addition, the legislative
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 and executive branches can constrain judicial power by overriding judicial interpretation of statutory law, threatening to “pack the Court,” removing federal court jurisdiction, or influencing the Court through the solicitor general (Rosenberg 2008, 14). These factors led Robert McCloskey and Gerald Rosenberg, writing three decades apart, to agree: “Supreme Court decisions, historically, have seldom strayed far from what was politically acceptable” (McCloskey 1960, 224; Rosenberg 2008, 13). Consequently, judicial power is usually used to legitimize the “lawmaking majority” and enforce a national consensus against policy outliers (Dahl 1957, 294–5; Funston 1975, 810; Whittington 2007, 105, 152). Despite the many tools at the disposal of Congress and the president to influence the Court, once in a while the justices will disagree with the “lawmaking majority.” When this occurs, Dahl’s second expectation suggests that elected officials will simply ignore or undermine the Court’s ruling. Because, according to this view, the legislative and executive branches hold all true power (both “the purse” and “the sword”), their policy choices will ultimately prevail. After reviewing situations in which the Court has invalidated legislation less than four years after it was enacted, Dahl concludes that Congress and the president are almost always successful at overruling the Court’s decisions. Fears that judicial review contradicts principles of democratic self-government are irrelevant because “lawmaking majorities generally have had their way” (Dahl 1957, 291). This view, sometimes called the “Constrained Court” view, is joined by a chorus of other judicial scholars. Stuart Scheingold argues that “direct deployment of legal rights in the implementation of public policy will not work very well, given any significant opposition” (1974, 117). Courts can “be of some use in implementing policies that apply principally to government agencies”; however, “[w]ithout the support of the real power holders … litigation is ineffectual and at times counterproductive. With that support, litigation is unnecessary” (Scheingold 1974, 130). Although Robert McCloskey believes that the Supreme Court can have a significant impact on policy change, he cautions that “[t]he Court’s greatest successes have been achieved when it has operated near the margins rather than in the center of political controversy, when it has nudged and gently tugged the nation rather than trying to rule it” (McCloskey 1960, 229). Others doubt the Court’s ability to produce substantial changes without support from non-judicial actors when issuing decisions regarding federalism (Nagel 2001) and religious expression in public schools (Abel and Hacker 2006). Gerald Rosenberg echoes the view of a “Constrained Court” in his book, The Hollow Hope. Studying the outcomes of the Supreme Court’s decisions in Brown v. Board of Education and Roe v. Wade, Rosenberg finds that “U.S. courts can almost never be effective producers of significant social reform. At best, they can second the social reform acts of the other branches of government” (Rosenberg 2008, 422). Instead, courts tend to “act as ‘fly-paper,’” drawing resources away from direct political action, while “providing only an illusion
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 of change” (Rosenberg 2008, 427). Like Dahl, Rosenberg identifies two major constraints that limit the ability of courts to influence social policy: a lack of judicial independence and the judiciary’s “lack of implementation powers” (Rosenberg 2008, 420).6 Similarly, Donald Horowitz notes “the impotence of the courts” and contends that the Court is ill-advised to attempt social policy engineering because “[t]he new burdens assumed by the courts seem to raise questions of capacity whatever the issue area or the target environment, or at least they raise these questions in ways that crosscut issue areas and target environments” (Horowitz 1977, 264, 273). In a review of the Supreme Court’s influence on policy and social change, Lawrence Baum summarizes the literature as follows: “Implementation of the Court’s policies is far from perfect; judges and administrators often balk at carrying out its rulings. The available evidence also indicates that the Court is quite constrained in its ability to secure social change” (Baum 2003, 177). Not all scholars depict the Supreme Court as powerless to alter social outcomes, and some have fervently attacked this view (see Schultz 1998).7 Many judicial politics scholars claim that the Court is a powerful institution, capable of producing significant social and political reform. Although these studies offer valuable insights into the nature and scope of judicial power, none of them attempt a comprehensive, scientific examination of the Court’s ability to influence behavior. For example, Jonathan Casper (1976) simply extends Dahl’s analysis of the number of federal laws declared unconstitutional by the Court, and Roger Handberg and Harold Hill (1980) build on this study by incorporating statistics on the Court’s use of statutory interpretation. Michael McCann (1999) and William Lasser (1988) both utilize theory building and interpretive historical analysis to support their arguments, but they do not conduct rigorous empirical analyses of particular cases.8 In his book, Rights at Work, McCann (1994) offers a persuasive empirical examination of judicial power, but he limits his study to judicial action in pay equity cases. Similarly, Douglas Reed (2001) describes the significant effects of judicial action on financing public education and Thomas Keck (2009) provides a persuasive rejoinder to Rosenberg’s account of same-sex marriage lawsuits, but these studies are limited to these particular issue areas.
 
 6
 
 7
 
 8
 
 Rosenberg originally suggests three potential constraints on judicial power: the limited nature of constitutional rights, the lack of judicial independence, and the judiciary’s lack of implementation powers. However, after conducting his case studies, Rosenberg concludes that the first constraint, “the lack of established legal precedents, was weak” (Rosenberg 2008, 337). Rosenberg has created a Web site with an extensive list of reviews of The Hollow Hope, as well as a thoughtful response to the most common criticisms of his work. http://www.press.uchicago. edu/books/rosenberg/. Although my work is in large part an attack on his central thesis, I agree with several of his points in this response. Even McCann is willing to “concede the central insight … that federal courts alone rarely ‘cause’ significant social change in predetermined directions” (1999, 67).
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 Most observers of the Supreme Court either implicitly assume or explicitly state that the institution is either very powerful or very weak. This dichotomy is problematic for several reasons. First, any absolute claim about the Court’s power – that it is omnipotent or impotent – is undoubtedly inaccurate. Second, any relative statement about the Court’s power – that it is more or less powerful than previously thought – depends on a consensus of conventional thought, and, as I discussed in Chapter 1, no such consensus exists. Conflicting claims about judicial power extend back to the Founding; therefore, almost any description of the Court’s power could be portrayed as surprisingly strong or surprisingly weak when compared to one of these conflicting claims. Third, most studies of judicial power ignore the difference between failures in judicial implementation and failures in implementation in general (Baum 2003, 176). Consequently, some deficiencies in the Court’s power may be unrelated to the nature of judicial politics. Fourth, emphasizing a black-and-white depiction of the Court as either dynamic or constrained obscures more interesting and practical puzzles of judicial power. Once the extreme claims have been eliminated from consideration, the critical question is not “How powerful is the Court?” but rather, “Under what conditions is the Court powerful?” An extensive literature on judicial implementation and impact addresses this question, but these studies have failed to generate a consensus on factors related to the successful exercise of Court power. For example, Stephen Wasby’s seminal work, The Impact of the United States Supreme Court: Some Perspectives, concludes that “We are not ready, it seems, for a broad ‘theory of impact.’ We can only move toward such a theory” (1970, 245–6). Wasby then lists 136 hypotheses related to the impact of court rulings, including compliance, political reaction, public opinion, interest group actions, and subsequent judicial, legislative, and executive behavior. Despite a lack of consensus, this literature proposes several factors that might affect whether Supreme Court rulings successfully alter behavior. Frequently suggested factors include the closeness of the vote on the Court (Wasby 1970, 245), the clarity or ambiguity of the Court’s opinion (Bradley 1993; Canon and Johnson 1999, 72–4; Wasby 1970, 245), and the attitudes of society, local communities, or particular officials toward the policy or the Court (Birkby 1966; Canon and Johnson 1999, 75–8, 83–6; Nagel 2001; Reich 1968; Skolnick 1966, 227; Wasby 1976, 217–8). Others claim that the Court exercises power by exploiting gridlock in the legislative process in order to impose its own policy preferences when its political opposition lacks the power to overturn its decisions (Eskridge 1991a; 1991b; Eskridge and Ferejohn 1992; Ferejohn 2002). Although these studies certainly do not claim that Court rulings are always implemented, they generally suggest that the Court can successfully alter behavior under certain circumstances (see Johnson 1967). Many recent studies of judicial power have refined Dahl’s depiction of a weak Court by claiming that judicial power – and specifically judicial review – is politically constructed (Clayton and Pickerill 2006; Frymer 2003; Gillman 2002; Graber 1993; 2005; Lovell 2003; McMahon 2004; Peretti 1999;
 
 When Courts Command
 
 15
 
 Pickerill and Clayton 2004; Whittington 2007; see Keck 2007). Following Dahl, these studies argue that “the Supreme Court is integral to, rather than distinct from, the national political regime” (Pickerill and Clayton 2004, 236). Therefore, “when a justice decides in accordance with her personal values, she is vindicating those values deliberately ‘planted’ on the Court by a recently elected president and Senate” (Peretti 1999, 5). These studies claim that lawmakers often invite courts to create policy in situations when judicial action will advance the interests of the governing regime. As a result, some judicial rulings may be implemented because the governing regime supports the Court’s policy. Specifically, elected officials may welcome the exercise of judicial power in five situations: (1) “regime enforcement,” in which the Court brings outlier states into line with a national consensus (Graber 1993, 39; 2005; Whittington 2005, 586; 2007, 105–20; see Funston 1975; Klarman 1996; Rosen 2006); (2) “division of labor,” in which the Court addresses issues unworthy of attention from Congress or the president (Whittington 2007, 121; see Dahl 1957; Johnson and Canon 1984); (3) “overcoming gridlock,” in which the Court resolves issues about which the other branches cannot agree (Eskridge 1991a; 1991b; Eskridge and Ferejohn 1992; Ferejohn 2002; McCloskey 1960; Whittington 2007, 124–34); (4) “blame avoidance,” in which the Court orders a policy that elected officials want but cannot endorse without losing popular support (Graber 1993, 43; Lovell 2003; Whittington 2007, 136–7); and (5) “legitimation,” in which the Court lends its institutional legitimacy to policies enacted by other government actors (Dahl 1957, 294; Murphy 1964, 17; Whittington 2007, 152–7; see Black 1960; Funston 1975; Miller 1968). Taken together, the last half-century of scholarship on judicial power suggests that the Court is highly constrained. Based on this work, the Supreme Court appears incapable of exercising power over behavior outcomes in most situations (Dahl 1957; Horowitz 1977; Nagel 2001; Rosenberg 2008; Scheingold 1974). The exceptions to this finding generally fall into one of the five categories summarized in the previous paragraph. Only a few studies argue for a more expansive view of judicial power, and these have been limited in scope or empirical rigor. A tougher test of Supreme Court power would consciously avoid those circumstances in which the Court might wield marginal influence, and instead evaluate the Court’s power on a broader scale.
 
 Forming a New Theory of Supreme Court Power I base my theory of Supreme Court power on the rather modest suggestion that the Court is an implementer-dependent institution. By that, I mean that the Court, like most political authorities, must rely on other political actors to implement its decisions. In addition, also like other authorities, the likelihood of its decisions being implemented will depend on the institutional and social context of the decision. In some contexts the relevant political actors charged with implementation will tend to follow the Court’s instructions; in
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 other contexts they will not. The same could be said of Congress and the president. For example, presidential decisions that must be implemented by military actors will almost always be followed, whereas those decisions that require the cooperation of Congress or independent agencies tend to face more resistance. In this section, I consider well-established findings related to the behavior of judges and elected officials in order to identify institutional and social conditions under which the relevant political actors tend to implement the Court’s decisions. Despite the paucity of comprehensive studies of judicial power, there have been numerous studies of lower-court compliance with Supreme Court rulings. The dominant view in this literature contends that federal district courts and courts of appeals are highly responsive to Supreme Court rulings (Gruhl 1980; Johnson 1987; Songer 1987; Songer et al. 1994; Songer and Sheehan 1990; Spriggs 1997), as are state courts (Benesh and Reddick 2002; Hoekstra 2005; Songer 1988). These findings are consistent with common understandings of a lower-court judge’s motivations. Such judges do not like to see their rulings overturned, hope to be promoted to a higher court, have been socialized into the legal culture, and are under strong pressure from their professional community to adhere to the judicial hierarchy. The finding that lower courts are highly responsive to Supreme Court rulings suggests that the Court may be especially successful at implementing policy changes through these courts. Consequently, the probability of the Court exercising judicial power should be greater in issue areas in which lower courts can directly implement policy change. Issue areas in which lower courts control policy implementation constitute a significant portion of the Court’s work. These issue areas are distinct because the Supreme Court’s orders can be implemented by political actors located directly below the Court in the judicial hierarchy; therefore, I will call issue areas in which lower courts can implement policy change vertical issues. Vertical issues usually involve the Court identifying a group of potential criminal defendants as constitutionally immune from criminal prosecution. For example, the Court has declared that abortionists and online pornographers cannot be convicted in lower courts.9 The lower courts can directly implement this ruling by simply not convicting defendants charged with these crimes. In addition, the Court may rule that all criminal defendants are immune from a certain type of criminal prosecution. For example, the Court ruled at one point that no person could be sentenced to the death penalty.10 Or the Court may combine these methods by, for example, ruling that no minor can be sentenced to the death penalty.11 Vertical issues also include cases in which the Court announces new rules regarding civil law or the administration of lower courts. For example, in Plaut v. Spendthrift Farm, Inc. (1995), the Court struck down 9 10 11
 
 Roe v. Wade (1973), Ashcroft v. ACLU (2004). Furman v. Georgia (1973). Roper v. Simmons (2005).
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 part of the Securities and Exchange Act that required lower courts to reopen federal civil actions. The critical commonality among these cases is that the Court’s direct instructions can be implemented by lower-court judges without the aid of non-court actors. This distinction may be difficult to see in some cases, but it is vital for understanding the implementation of Supreme Court decisions. Consider Miranda v. Arizona (1966; hereafter Miranda), in which the Court ruled that statements arising from custodial interrogation of a criminal defendant could not be admitted into evidence unless the police had informed the defendant of his constitutional rights. Although some might interpret this ruling as a directive to the police, it was not. Instead, it was an order for lower-court judges to exclude any statements from the defendant obtained by the police unless the police first read the warnings. Undoubtedly, the Court hoped and anticipated that as an indirect consequence of the ruling the police would start reading Miranda warnings. The justices did not need the willing cooperation of police officers in order to implement the decision; they only needed the cooperation of lower-court judges. The police, in an effort to obtain more convictions, would then respond to this new situation and start reading the warnings. As long as rulings in vertical issues are implemented by the lower courts, their impact should extend well outside the courtroom. On the other hand, in numerous Supreme Court cases implementation is controlled by non-court government actors, such as lawmakers, administrative agencies, individual bureaucrats, city councils, school boards, and law enforcement officials.12 Because policy changes in these issue areas must be implemented by officials outside the judicial hierarchy, I call these issue areas lateral issues. It is important to emphasize that lateral issues do not merely refer to cases in which Congress or the president must implement policy. Usually, these instructions are directed to state or federal agencies, such as the Social Security Administration and the U.S. Postal Service, or local officials, such as public school boards and school administrators.13 However, sometimes the orders are aimed directly at the president, Congress, and state legislators.14 The critical commonality among these cases is that in each of these rulings the Supreme Court is dependent on non-court actors to implement policy change. 12
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 I divide all Supreme Court rulings into orders directed at lower courts and orders directed at other non-court, government actors. One might claim that the Court also issues orders to non-government, private actors. For example, the Court might order a business monopoly to break up, certain defendants to go to jail, or black and white school children to go to school together. However, for each order the Court issues, it relies on a government actor to implement the decision: The police and administrative agencies must oversee and enforce the monopoly breakup; the lower court must sentence the defendant to jail; the school officials must assign black and white children to the same school. Therefore, as I divide the universe of Supreme Court cases, every case falls into one of these two categories. See Lamont v. Postmaster General (1965), Califano v. Westcott (1972), Brown v. Board of Education (1954), and Engel v. Vitale (1962). See Baker v. Carr (1962), Immigration and Naturalization Service v. Chadha (1983), and Clinton v. New York (1998).
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 Sometimes the Court will attempt to utilize lower courts to implement rulings in lateral issue areas; for example, the Court used federal district judges to supervise the desegregation of schools in the South following its ruling in Brown v. Board of Education. Ultimately, however, the Court was dependent on the school officials to implement the ruling because the schools did not rely on the lower courts for action the way a prosecutor does. Non-court government officials are relatively insulated from the Court’s influence and may not share the same professional norms that judges do. Consequently, they may be in a position to pursue their own policy preferences (Johnson and Canon 1984, 83). These other government actors may also be under strong political pressure from superiors or electoral constituents to ignore the Court (Johnson and Canon 1984, 89–92). If elected officials are primarily concerned with reelection, they will probably defy the Court in these situations (Mayhew 2004). In addition, attacking the Court as an anti-democratic institution may, in and of itself, offer electoral benefits (Engel 2009). Finally, if there were a total consensus against the Court’s ruling, there may simply be no one to bring a complaint to court protesting violation of the Supreme Court’s ruling. These factors suggest that the Court may face more difficult obstacles when issuing orders to non-court actors. These factors also imply that elected officials may be unwilling or unable to resist the Court when it is supported by strong public opinion. If the ruling is popular, there may be numerous sympathetic officials eager to implement the decision regardless of how isolated they are from the Court’s influence; if the ruling is supported by public opinion, there will be little political cost to comply and little electoral incentive to resist. These generalizations about the nature of judicial power and electoral incentives suggest that whether the Supreme Court is successful at exercising power is influenced by the institutional context of the issue at stake and the popularity of the Court’s ruling. The probability of the Court altering behavior outcomes increases when the Court issues a ruling in a vertical issue area or when the Court issues a ruling that does not face strong public opposition in a lateral issue area. Conversely, the probability of the Court altering behavior outcomes decreases when the Court issues a ruling that does face strong public opposition in a lateral issue area. In the next chapter, I develop methodologies to evaluate this theory.
 
 3 Judging the Court
 
 Does anybody know … where we can go to find light on what the practical consequences of these decisions have been? … I don’t know to what extent these things can be ascertained. I do know that, to the extent that they may be relevant in deciding cases, they ought not to be left to the blind guessing of myself and others only a little less informed than I am. Justice Felix Frankfurter1
 
 In this chapter, I develop methodologies for evaluating Supreme Court power. First, I consider the complicated issue of strategic Court action and problems it poses for my examination of Court power. Second, I identify principles that will guide my case selection process in order to make reliable causal inferences about the relationship between Court rulings and outcomes. Next, I borrow methodology developed by David Mayhew in order to identify “important” Supreme Court rulings, which will be a critical component of my case selection process. Then, I explain how I will measure the dependent variable (behavior outcomes) and independent variables (the institutional context of the issue and political opposition to the Court’s rulings). Finally, I present a summary of the hypothesis I will test regarding Supreme Court power.
 
 The Problem of Strategic Court Action To this point, I have defined judicial power as an actual or potential causal relation between the preferences of a judge or judges regarding the outcome of a court ruling and the outcome itself. However, proving the existence of a potential causal relationship in the context of Supreme Court rulings is extremely difficult. If the Court does not act, it is impossible to determine with any degree of certainty what might have happened if it had. The Court’s power can be measured when it chooses to issue a ruling, but we cannot assume that its 1
 
 Frankfurter (1954) as quoted in Miller and Scheflin (1967).
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 power would operate in the same manner had it issued rulings in those situations when it did not. This concern is especially problematic for my study because Supreme Court rulings are not randomly assigned; the justices very carefully choose which cases they want to hear. They may strategically choose to take action only in circumstances in which they know they will be successful. If so, the Court may be substantially more successful at altering behavior outcomes when it chooses to act than it would be in situations when it does not. If the Court does act strategically in this manner, we should observe a high degree of success when the Court issues a ruling; any observed Court failures would indicate that the justices either miscalculated their odds of success or decided the strategic interest was overridden by other concerns. This high degree of observed success would greatly exaggerate the Court’s potential power because we would not observe the many instances in which the justices wanted to act but knew they would fail. Consequently, the possibility of strategic action by the Court poses a significant threat to the validity of my findings. To some degree, the possibility of strategic action by the Court is an unavoidable problem. There is simply no way to know for certain how successful the Court would have been in situations when it did not act, nor is it possible to convincingly establish which cases might be examples of strategic avoidance by the Court. This problem is so pervasive that most empirical studies of judicial power have failed to address the strategic issue at all. In fact, measuring political power by examining those cases in which actors attempt to change policy is a common practice in political science; for example, numerous scholars measure the ability of presidents to pass their legislative proposals without considering the infinite universe of policies that presidents could have proposed but did not (see Edwards 1980, Ch. 1; 1985, 667–85; Wayne 1978, 168–72). From a substantive perspective, the scope of the Court’s power is much more interesting in those cases when it chooses to act than in those cases in which it avoids an issue. Understanding why the Court succeeds or fails when it attempts to change policy has more direct implications for explaining policy outcomes than does an explanation of what the Court might have done. In addition, there is reason to doubt that the Court acts strategically. As my study will show, there are numerous cases in which the Court fails to implement policy change. This means that if the Court’s strategic goal is to issue only those orders the justices believe will be implemented, they are either not very good at this task or this interest frequently gives way to other concerns. Most importantly, the potential threat of strategic Court action biasing my findings is mitigated by the nature of my research question. Were I trying to establish how powerful the Court is on some absolute or relative scale, strategic action by the Court might make it appear as if the Court were more powerful than it really is; however, establishing the degree of the Court’s power is not my primary goal. Instead, my goal is to identify factors that influence the probability of the Supreme Court successfully exercising power. If strategic
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 action by the Court inflates my estimation of the Court’s power, it should not bias the results of my study unless the Court’s strategic action is correlated with the factors I identify as influencing the Court’s power. For example, suppose I find that the Court is more successful when issuing rulings in vertical issues than in lateral issues. Based on this finding, I will conclude that this institutional factor increases the probability of the Court successfully altering behavior. The skeptical reader might disbelieve my claim because I have not established that this factor would influence the probability of the Court altering behavior in those cases when it chose not to act. However, in order to doubt my findings based on this concern, the reader must make two assumptions: first, that the Court does in fact act strategically in this manner and, second, that the Court’s strategic action is correlated with this institutional factor. In order for strategic Court action to bias my findings, there must be some plausible reason why the Court’s strategic action inflates the observed success rate in vertical issues but not in lateral issues. In other words, the reader must believe that the Court is better able to predict when it will be successful in vertical issues than in lateral issues or that the Court cares more about the strategic interest in vertical issues than it does in lateral issues. I cannot claim that these alternate explanations are totally implausible; instead, I simply argue that these explanations are less convincing than my explanation: that the Court actually is more powerful in vertical issues. Although there are several reasons to discount the threat posed by the possibility of strategic Court action, any conclusions about the Court’s power in situations when it chooses to act cannot be confidently applied to situations when it does not. At best, understanding the nature of the Court’s actual power only allows us to make educated guesses about the nature of the Court’s potential power. Accordingly, this study will only test the power of the Supreme Court to alter behavior when it attempts to do so; stated another way, I will only measure the actual causal relation between the justices’ expressed preferences and behavior outcomes.
 
 Evaluating Supreme Court Power A critical element in establishing the existence of Supreme Court power in a particular case is verifying that any relationship between the Court’s ruling and a behavior outcome is causal. In the preceding chapter, I identified five limited functions often attributed to the Court: regime enforcement, division of labor, overcoming gridlock, blame avoidance, and legitimation. Each of these functions suggests a reason why Supreme Court rulings and behavior outcomes might be correlated and yet lack a causal connection. For example, if the Court is enforcing the policy preferences of the dominant regime against a policy outlier, the Court’s decision and the behavior outcome will be correlated, but the Court’s decision did not cause the behavior outcome. Instead, it was the dominant political regime, through action or the threat of action, that actually exercised power against the policy outlier. Consequently, merely proving a
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 correlation between the Court’s decision and a behavior outcome in such a case will not provide a definitive measure of Supreme Court power. To avoid this problem, I have taken the following steps: (1) In order to avoid cases in which the Court is simply legitimizing the dominant political regime, I examine only those cases in which the Court invalidates a law or practice; (2) In order to avoid cases of “regime enforcement” against outlier states, I examine only cases in which the Court invalidates a federal law or a state law common to a significant number of states. In addition, I examine only cases in which the court invalidates a policy on constitutional grounds. This criterion eliminates cases in which the Court invalidates state laws on the basis of federal statutes; (3) In order to avoid “division of labor” cases, in which the Court deals with issues unworthy of attention in the legislative branch, I examine only especially important Supreme Court rulings.2 Avoiding cases of “blame avoidance” and “overcoming gridlock” is a more complicated task. Whittington’s (2005; 2007) descriptions of both situations are very similar. In a blame avoidance case, the Court issues a ruling that elected officials want but cannot support without losing popular support. In a gridlock case, the Court issues a ruling that is “consistent with regime commitments,” that is, a ruling that elected officials want but cannot accomplish due to institutional barriers. Whittington places some of the most famous cases of the last half-century into these two categories, including Brown v. Board of Education, Baker v. Carr, Roe v. Wade, Texas v. Johnson, and United States v. Lopez. Unfortunately, cases in either of these categories are nearly impossible to identify with any certainty. Establishing that a case was an example of blame avoidance requires proving that legislators held undisclosed policy preferences at odds with those of their constituents. Of course, if the elected officials were unwilling to reveal their true preferences to their own constituents for fear of electoral reprisal, it is unlikely that social scientists will be able to reliably measure these true preferences. Ultimately, the question may be unanswerable and largely irrelevant. Whether or not elected officials wanted the policy, they were either unwilling or unable to implement it on their own. Verifying that the Court was achieving results consistent with the commitments of the dominant political regime is also extremely complicated. First of all, Whittington’s conception of which political coalition is dominant at any particular time, which he borrows from Stephen Skowronek (1997), is intricate and controversial. Second, even if everyone could agree that dominant political regimes existed at particular times, establishing what exactly its “regime commitments” were is no simple task. Was the New Deal regime still dominant during the 1970s? If so, was the pro-choice agenda consistent with New Deal regime commitments? These are complicated questions with no definitive 2
 
 See Appendix I for a more detailed discussion of my case selection process.
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 answers; and even if these claims could be confidently verified in a particular case, the dominant regime’s failure to implement one of its own policy commitments would raise serious doubts about either the coalition’s dominance or the importance of the policy commitment. William Eskridge (1991b) offers a different conception of overcoming gridlock. In his view, the Court exploits gridlock to impose its own policy preferences, independent of the dominant political regime. According to this view, the Court is only able to exercise power when policy questions arise in the “gridlock interval,” meaning that neither supporters nor opponents of a particular policy command large enough super-majorities to reverse the Court. Although he focuses on the Court’s power to exploit gridlock through statutory interpretation, the same logic could be applied to invalidations on constitutional grounds. In fact, when the Court invalidates a law as unconstitutional, it can only be reversed by passing a constitutional amendment. Due to the difficulty of amending the Constitution, the gridlock interval and hence the Court’s power, is even larger for constitutional issues than for statutory interpretations. These instances are easier to identify, but because this view attributes a causal role to the Court, there is no need to avoid these cases in my analysis. In fact, by definition, every time the Court invalidates a law on constitutional grounds, it is overcoming gridlock in the sense that the law’s opponents lacked the political strength to stop the passage of the law, and the law’s proponents lack the political strength to overturn the Court’s decision through constitutional amendment. In the few cases when the latter succeed in doing so, the Court quickly concedes the dispute. This understanding of “overcoming gridlock” is exactly the type of power I wish to evaluate. Consequently, I do not eliminate these cases from my study. My final case list includes fifty-nine Supreme Court cases.3 I then group these cases into twenty-seven issue areas for investigation. For each issue area, I code two independent variables and one dependent variable. The case identified by my case selection process are listed in Table 3.1, grouped by issue area and the coding of the independent variable. The first independent variable is the institutional context of the issue at stake, coded as either vertical or lateral. Vertical issues are those in which the Court can directly implement policy through lower-court judges. All other cases are coded as lateral issues. Cases are only coded as vertical issues if lower courts are an inherent part of the process that the Supreme Court intends to reform. These cases usually involve the Court protecting a particular class of defendants from criminal prosecution. For example, the abortion rulings are coded as a vertical issue because lower courts are inherently involved in convicting defendants under abortion statutes. On the other hand, school desegregation is coded as a lateral issue because the operation of segregated schools does not inherently involve lower courts. Lower courts may attempt to inject themselves into this policy area by issuing injunctions or, in extreme 3
 
 See Appendix I.
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 cases, holding school officials in contempt; however, lower courts are not normally involved in the assignment of students to public schools. The second independent variable in my model is the strength of the Court’s political opposition. Measuring the Court’s opposition is a difficult task because so many different political actors may be in a position to thwart the Court’s will depending on the issue area. Opposition from local school boards might hinder implementation of Brown but be irrelevant for the implementation of Baker v. Carr. In addition, even for a specific ruling, it is not always clear which political actors may be critical for implementation, and successful Court action may depend on support from several different actors. In order to avoid these measurement problems, I rely on the broadest possible measure of political opposition: public opinion surveys. Using surveys from a variety of sources, I classify individual Court rulings as popular, mixed, or unpopular. For those issues involving policy traditionally managed at the state or local level, I also investigate public opinion at the regional level. In several issue areas (abortion, school desegregation, and school prayer), although the Court’s decisions were supported by a narrow majority in national polls, they faced strong opposition in a number of southern states. Because my theory predicts different results for popular and unpopular rulings in lateral issues, for these issue areas I consider variation in the Court’s efficacy in different regions. The dependent variable for my study is the successful exercise of Supreme Court power. As described previously, I define the Court as powerful if there is an actual causal relation between the Court’s ruling and the outcome of that ruling. For each issue area identified through my case selection process, I conduct a brief case study to determine whether or not the Court successfully exercised judicial power through its rulings in that area. For each of these studies, I employ a longitudinal design strategy to evaluate the causal relationship between the Court’s ruling and a change in a quantitative measure of a behavior outcome. A longitudinal study measures trends in a particular variable over time. For each case category, I identify a behavior outcome and collect as many measures of that variable as possible both before and after the Supreme Court’s ruling. In some cases, only a single measurement of the behavior outcome before and after the Court ruled is available; in other cases, measurements are available for many years before and after the ruling. For each issue area, I evaluate whether the Court’s ruling caused a sudden change in the expected trend of the behavior outcome. I measure this change by estimating behavior conformity in each issue area; the estimate of behavior conformity is an estimate of the Court’s causal effect on the most relevant behavior outcome in that issue area. The higher the conformity, the more powerful the Court was in that issue area; 100 percent conformity implies that the Court’s ruling caused the behavior outcome of interest to conform perfectly to the Court’s preferences. In some contexts, the estimate of conformity reflects compliance with the court’s ruling by government actors. For example, in the school prayer issue
 
 Table 3.1. Supreme Court Cases by Issue Area Chapter 4: Popular Vertical Issues 1. Religious Freedom Restoration Act City of Boerne v. Flores 2. The Pentagon Papers Case New York Times v. United States Chapter 5: Unpopular Vertical Issues 1. Abortion Roe v. Wade Hodgson v. Minnesota Planned Parenthood v. Casey Sternberg v. Carhart 2. Flag Desecration Texas v. Johnson United States v. Eichman 3. Obscenity Redrup v. New York Jenkins v. Georgia Denver Area Consortium v. F.C.C . Reno v. A.C.L.U. Ashcroft v. A.C.L.U. 4. The Exclusionary Rule Rios v. United States Mapp v. Ohio Chimel v. California 5. Miranda Warnings Miranda v. Arizona Dickerson v. United States 6. Warrantless Eavesdropping Berger v. New York United States v. U.S . District Court 7. Right to Counsel Gideon v. Wainwright United States v. Wade 8. Capital Punishment Furman v. Georgia Booth v. Maryland Atkins v. Virginia Ring v. Arizona Roper v. Simmons 9. Free Press in the Courtroom Nebraska Press Association v. Stuart Richmond Newspapers v. Virginia 10. Sovereign Immunity Seminole Tribe v. Florida Alden v. Maine 11. The Gun-Free School Zones Act United States v. Lopez
 
 Chapter 6: Popular Lateral Issues 1. Reapportionment Bake r v. Carr Reynolds v. Sims Wesberry v. Sanders Avery v. Midland County 2. Majority-Minority Legislative Districts Miller v. Johnson Bush v. Vera Shaw v. Hunt 3. The Legislative Veto INS v. Chadha 4. Public Aid to Religious Schools Lemon v. Kurtzman Aguilar v. Felton Grand Rapids v. Ball 5. Affi rmative Action in College Admissions Regents v. Bakke Gratz v. Bollinger 6. Religious Publications at Public Universities Rosenberger v. Virginia 7. Minimum Wage for State Employees National League of Cities v. Usery 8. Bush v. Gore Bush v. Gore Chapter 7: Unpopular Lateral Issues 1. School Desegregation Brown v. Board of Education I Bolling v. Sharpe Brown v. Board of Education II Green v. County School Board 2. School Prayer Engel v. Vitale Wallace v. Jaffree Lee v. Weisman Santa Fe Ind. School Dist. v. Doe 3. Censorship in Public Education Board of Education v. Pico Tinker v. Des Moines Ind. Sch. Dist. 4. Minority Set-Aside Programs Adarand Constructors v. Pena 5. Congressional Exclusion Powell v. McCormack 6. The Brady Bill Printz v. United States 25
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 area, I measure the frequency of school prayer in public schools before and after the Court’s ruling in Engel v. Vitale. The estimate of behavior conformity in the school prayer issue area is the degree to which school teachers complied with the Court’s ban on school prayer in public schools. One hundred percent conformity in this issue area would indicate that 100 percent of school teachers stopped conducting school prayer in public schools after the ruling. In other contexts, the estimate of behavior conformity reflects the behavior of private actors conforming to the behavior one would expect once they enjoy the effective exercise of rights granted by the Court. For example, in the abortion issue area I measure the difference in the frequency of abortion in states where abortion was legal before Roe v. Wade and in states where abortion was illegal before Roe v. Wade. The estimate of behavior conformity in the abortion issue area is the degree to which the behavior of women seeking abortions in the former group of states conformed to the behavior of women in the latter groups of states. One hundred percent conformity in this issue area would indicate that after Roe v. Wade, women sought abortions at the same rate in these two groups of states. Because selecting the most relevant behavior outcome in each issue area is a somewhat subjective process, I make two estimates of behavior conformity in each issue area: a conservative estimate and a generous estimate. When making a conservative estimate of conformity, I use the behavior outcome that is least advantageous for my theory of judicial power. When making a generous estimate of conformity, I use the behavior outcome that is most advantageous for my theory. In most cases, this means that the higher possible estimate will be coded as the generous estimate of behavior conformity; however, because I predict low conformity when the Court issues unpopular lateral rulings, the lower estimate will be coded as the generous estimate in these issue areas. As an example, when the Court ruled in Baker v. Carr (a popular ruling in a lateral issue area), it ordered state legislatures to apportion their state and congressional legislative districts as equally as possible. Consequently, if this ruling had a causal effect on the behavior of these legislatures, then we should observe a sudden drop in the malapportionment of state and congressional legislative districts following the Court’s ruling. If no change in inequality between districts occurred after the Court’s ruling, I would code the behavior conformity as 0 percent. If the inequality is completely eradicated, I would code the conformity as 100 percent. If there are two ways to measure the change in inequality, I would code the larger estimate as the generous behavior conformity and the smaller estimate as the conservative behavior conformity.
 
 Summary of Hypotheses I can now state my theory of Supreme Court power using the terminology I have developed in this chapter: The probability of the Court achieving high behavior conformity when it issues a ruling will increase when one of the following conditions has been met:
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 (1) The Court issues a ruling in a vertical issue area, or (2) The Court issues a popular ruling in a lateral issue area. However, the probability of the Court achieving high behavior conformity will decrease when: (3) the Court issues an unpopular ruling in a lateral issue area. In Chapters 4, 5, 6, and 7, I test this theory by conducting longitudinal studies in a variety of issue areas in order to evaluate the power of the U.S. Supreme Court.4 4
 
 This hypothesis can be formally stated as μi = α + β1 vertical + β2 lateral × popularity + ε, where μ is the average behavior conformity, α is a constant, vertical is an indicator variable for vertical issues, and lateral × popularity is an interaction term between an indicator variable for lateral issues and a popularity variable, β1 and β2 are coefficients for the effects of these three variables, and ε is the unobserved disturbance. The popularity variable is a trichotomous indicator variable, taking on the value 1 if less than 30% of respondents in national public opinion polls oppose the Court’s ruling, the value 0 if more than 70% of respondents oppose the Court’s ruling, and the value 0.5 otherwise. The results of my regression analyses are reported in Appendix VI.
 
 4 Popular Vertical Issues
 
 At the foundation of our civil liberties lies the principle that denies to government officials an exceptional position before the law and which subjects them to the same rules of conduct that are commands to the citizen. Justice Louis D. Brandeis1
 
 In this chapter, I examine popular vertical issues – cases in which the Supreme Court issued a popular ruling that could be implemented by lower-court judges. Because these rulings faced little public opposition and could be directly implemented by judicial actors, few scholars would be surprised to find that these rulings had a strong effect on the behavior of state and private actors. My case selection process identifies only two cases that meet these criteria. In each of these cases, I find that the Court’s rulings successfully altered the behavior of the relevant actors.
 
 The Religious Freedom Restoration Act Although some Supreme Court rulings involve a few isolated events crammed into a relatively short time period, other legal issues span centuries of interrelated political conflict. A prime example of such a sprawling legal issue is the Religious Freedom Restoration Act of 1993 (RFRA). The explanation of why Congress passed RFRA must begin more than a century earlier with the passage of the Fourteenth Amendment to the U.S. Constitution. Following the end of the Civil War in 1865, Congress quickly approved and the states ratified the Thirteenth Amendment prohibiting the practice of slavery. Although President Andrew Johnson believed this step was sufficient to resolve the political questions following the five-year armed struggle, Radical Republicans in Congress disagreed. In the 1866 midterm elections, these Radical Republicans promised to enact a fourteenth amendment that would define national citizenship and protect the rights of the newly freed slaves. The Radical Republicans won 1
 
 Burdeau v. McDowell (1921).
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 landslide victories in 1866 and approved the proposed amendment, which was ratified in 1868. Section 1 of the Fourteenth Amendment defined national citizenship and placed several restrictions on state governments. Section 1 prohibited the states from “abridg[ing] the privileges or immunities of citizens of the United States … depriv[ing] any person of life, liberty, or property, without due process of law … [or] deny[ing] to any person within its jurisdiction the equal protection of the laws” (U.S. Constitution, amend. XIV). These three requirements have come to be known respectively as the Privileges and Immunities Clause, the Due Process Clause, and the Equal Protection Clause. Sections 2, 3, and 4 dealt with unrelated matters; however, thanks in part to their mistrust of southern state governments, the Radical Republicans included in the amendment a Section 5, which provided that “[t]he Congress shall have power to enforce, by appropriate legislation, the provisions of this article” (U.S. Constitution, amend. XIV). This passage is called the Enforcement Clause of the Fourteenth Amendment. Two years later the Fifteenth Amendment was ratified, which prohibited states from denying the right to vote based on race, color, or previous condition of servitude. This amendment included a similar Enforcement Clause. Less than a decade after the ratification of the Fourteenth Amendment, Congress passed the Civil Rights Act of 1875, which created criminal penalties for denying “the full enjoyment” of public accommodations and conveyances to any person. The law was designed to criminalize the common practice of racial segregation in hotels, trains, and buses in the states of the former Confederacy. Congress based its authority for passing such a law on the Fourteenth Amendment Enforcement Clause; however, in the Civil Rights Cases (1883), the Supreme Court invalidated the act as exceeding Congress’s authority. The Court ruled that the Enforcement Clause in Section 5 did not authorize Congress to pass “general legislation upon the rights of the citizen, but corrective legislation, that is, such as may be necessary and proper for counteracting such laws as the States may adopt or enforce, and which, by the amendment, they are prohibited from making or enforcing …” (Civil Rights Cases 1883, 13–4). In spite of this very limited interpretation of Section 5, later Courts acknowledged that the Enforcement Clause is “a positive grant of legislative power” to Congress (Katzenbach v. Morgan 1966) that may intrude into “legislative spheres of autonomy previously reserved to the states” (Fitzpatrick v. Bitzer 1976, 445). In fact, the Supreme Court has upheld numerous prohibitions on literacy tests and other voting restrictions based on the Fifteenth Amendment Enforcement Clause (South Carolina v. Katzenbach 1966; Katzenbach v. Morgan 1966). Although the Fourteenth Amendment was originally designed to protect the rights of newly freed slaves, during the twentieth century its role in constitutional law was expanded into many other issue areas. Until the 1920s, the many restrictions in the Bill of Rights were only applicable to the federal government. For example, the First Amendment states that “Congress shall make no law”
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 abridging the freedoms of religion, speech, assembly, or the press. This passage had always been interpreted as limiting only the federal government, not the state governments. Accordingly, the federal Constitution did not prohibit the states from abridging these freedoms, nor any others protected in the Bill of Rights. This situation changed in a series of cases between the 1920s and 1960s. In these cases, the Supreme Court ruled that most provisions in the Bill of Rights were among the “fundamental personal rights and ‘liberties’ protected by the Due Process Clause of the Fourteenth Amendment from impairment by the States” (Gitlow v. New York 1925, 666; see Near v. Minnesota 1931; Palko v. Connecticut 1937; Cantwell v. Connecticut 1940; Mapp v. Ohio 1961; Gideon v. Wainwright 1963; Malloy v. Hogan 1964; Benton v. Maryland 1969). In other words, the Due Process Clause “incorporated” the Bill of Rights and made its restrictions applicable to state governments, as well as the federal government. Therefore, if a state passed a law abridging one of the provisions in the Bill of Rights, the law could be attacked as violating that provision as made applicable to the states through the Due Process Clause of the Fourteenth Amendment. The theory of incorporation has greatly expanded the role of the federal courts and has prompted some of the most controversial decisions of the last century. In fact, many of the cases studied in this project – the Eighth Amendment’s prohibition on capital punishment, the Fourth Amendment’s requirement of the exclusionary rule, and the First Amendment’s protection of flag desecration – are technically Fourteenth Amendment cases because they involve state laws instead of federal laws. The Court “incorporated” the Free Exercise Clause in the 1940 case Cantwell v. Connecticut. In that case, the Court ruled that the “fundamental concept of liberty embodied in [the Fourteenth] Amendment embraces the liberties guaranteed by the First Amendment” (303), including the free exercise of religion. Five years later the Court emphasized, in no uncertain terms, that the liberties protected by the First Amendment enjoy “a sanctity and a sanction not permitting dubious intrusions … Only the gravest abuses, endangering paramount interests, give occasion for permissible limitation” (Thomas v. Collins 1945, 530). Although this high standard made it difficult for the government to regulate religious activity, such regulation could be “justified by clear public interest, threatened not doubtfully or remotely, but by clear and present danger” (Thomas v. Collins 1945, 530). The Court clarified the requirements of the Free Exercise Clause in Sherbert v. Verner (1963, hereafter Sherbert). Adell Sherbert, a member of the SeventhDay Adventist Church, was fired from her job in a textile mill because her religion precluded her from working on Saturdays. When she applied for unemployment compensation, her claim was denied because she had refused to accept “suitable work when offered by the employment office or the employer” (Sherbert 1963, 401). In evaluating her claim, the Court held that the regulation of religious conduct could only be justified if it “represents no infringement by the State of her constitutional rights of free exercise, or [if] any
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 incidental burden on the free exercise of appellant’s religion may be justified by a ‘compelling state interest in the regulation of a subject within the State’s constitutional power to regulate’” (Sherbert 1963, 403). Based on this standard of interpretation, the Court in Sherbert ruled that the Employment Security Commission’s rejection of Sherbert’s claim was unconstitutional and ordered it to pay her unemployment benefits. For the next twenty-seven years, the Court used the test announced in Sherbert to evaluate most claims made under the Free Exercise Clause, but this practice was brought to an abrupt halt in Employment Division v. Smith (1990, hereafter Smith). The facts in Smith were remarkably similar to those in Sherbert. Alfred Smith and Galen Black were members of the Native American Church and employees at a drug rehabilitation clinic. They were fired for ingesting peyote, a powerful hallucinogen, as required by their religious beliefs. When they applied for unemployment compensation, their request was denied because the reason for their dismissal was considered work-related misconduct. They challenged the denial of their benefits as restricting the free exercise of their religious beliefs. In evaluating their claims, the Court declined to employ the Sherbert test and instead ruled that “the right of free exercise does not relieve an individual of the obligation to comply with a ‘valid and neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes)’” (Smith 1990, 879 quoting United States v. Lee 1982, 263). Based on this new standard, the Court found that the First Amendment did not “require exemptions from a generally applicable criminal law” (Smith 1990, 884) and, therefore, did not prohibit the state from denying unemployment benefits to Smith and Black. In response to the Smith ruling, Congress passed the Religious Freedom Restoration Act. The purpose of the act was “to restore the compelling interest test as set forth in Sherbert v. Verner … [and] to provide a claim or defense to persons whose religious exercise is substantially burdened by government” (City of Boerne v. Flores 1997, 515; hereafter, Boerne). RFRA prohibited any federal or state government actor from “substantially burden[ing]” a person’s free exercise of religion, even if the burden resulted from a rule of general applicability, unless the government could demonstrate that the burden “(1) is in furtherance of a compelling governmental interest; and (2) is the least restrictive means of furthering that compelling governmental interest” (Boerne 1997, 515). Because the Free Exercise Clause was incorporated through the Fourteenth Amendment, Congress relied on its Fourteenth Amendment enforcement power to enact the law. The first test of RFRA’s constitutionality involved a dispute over the expansion of the St. Peter Catholic Church in Boerne, Texas. Because the church was too small to accommodate the size of the congregation, the Archbishop of San Antonio, P. F. Flores, gave permission for the building to be expanded. A few months later, the Boerne City Council authorized the creation of a historic preservation district. Under the ordinance, the city’s Historic Landmark Commission must approve any construction plans affecting historic landmarks
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 or buildings in the district (Boerne 1997, 512). When the Archbishop applied for a building permit to begin construction, the city denied the application, claiming that the church was part of the historic district. The Archbishop filed suit in federal court, relying in part on RFRA as one basis for relief from the city’s denial of the building permit. After winning in the district court and losing in the Fifth Circuit Court of Appeals, the city appealed the case to the U.S. Supreme Court. The Court ruled in favor of the city, holding RFRA unconstitutional because it exceeded Congress’s power under the Enforcement Clause and “contradict[ed] vital principles necessary to maintain separation of powers and the federal balance” (Boerne 1997, 536). No national polls have directly asked respondents about the Religious Freedom Restoration Act or the Supreme Court’s invalidation of the Act; however, just a month after the Court’s ruling in Boerne, two polls were conducted asking respondents if Americans have too much, too little, or the right amount of religious freedom. Both polls indicated that the vast majority of respondents believed that the amount of religious freedom Americans have is “about right”; only 21 percent of respondents said that Americans had “too little” religious freedom.2 These polls suggest that, at the very least, there was no strong public outcry against the Court’s invalidation of RFRA after its ruling. However, because the ruling could be directly implemented by lower courts, I expect it to have had a strong effect on behavior outcomes irrespective of public opinion. The Court’s ruling in Smith established a more stringent test for applying the Free Exercise Clause, which would presumably make it more difficult for claimants in free exercise cases to win in the lower courts. Congress’s passage of the Religious Freedom Restoration Act was undoubtedly intended to return the lower courts to the pre-Smith status quo. In Boerne, the Court expressed a preference for lower courts to return to the Smith standard. If each of these actions had the intended consequence on lower-court behavior and if the quality of free exercise claims filed during this time period remained constant, we should observe a shift in the behavior of lower-court judges corresponding to the preferences of the most recent change in policy. The most extensive research done on the response to these decisions in the U.S. Courts of Appeals was conducted by James Brent (1999; 2003).3 In two separate studies, Brent examined 392 free exercise cases decided by the courts of appeals between 1987 and 2000 and coded the decisions as either favorable or unfavorable to free exercise claimants. Brent’s findings from these two studies are combined and reported in Table 4.1. In the three years prior to the Smith decision, about 32 percent of claimants in free exercise cases won favorable rulings in the courts of appeals. After Smith, that 2 3
 
 See Appendix II for survey information and citations. See Adamczyk et al. (2004) for an analysis of federal district court responses to the Smith decision and RFRA. Adamczyk et al. demonstrate that the pattern of free exercise claimant success in the district courts after these events mirrored the pattern in the U.S. Courts of Appeals, but the authors do not examine federal district court response to the Boerne decision.
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 Table 4.1. Success of Free Exercise Claimants, 1987–2000 Three Years Prior to Smith % Won (# Won) % Lost (# Lost)
 
 31.8 (27) 68.2 (58)
 
 Between Smith and RFR A 20.0 (21) 80.0 (84)
 
 Between RFRA and Boerne
 
 Three Years after Boerne
 
 32.4 (23) 67.6 (48)
 
 20.6 (27) 79.4 (104)
 
 Note: Data based on survey of 392 free exercise cases in U.S. Courts of Appeal between 1987 and 2000, as reported in Brent (1999; 2003).
 
 percentage dropped to 20 percent. Following Congress’s passage of RFRA in 1993, the percent of successful free exercise claimants increased to 32.4 percent, almost the exact same rate as before Smith. Assuming that the Court’s intention in issuing the Boerne ruling was to reverse the effect of RFRA and return to the post-Smith, pre-RFRA status quo, perfect behavior conformity would mean that the success rate for free exercise claimants would return to approximately 20 percent. This is exactly what occurred after Boerne; only 20.6 percent of post-Boerne claimants were successful.4 Consequently, the conservative estimate of behavior conformity to the Boerne ruling is 95.2 percent [(32.4 – 20.6)/(32.4 – 20) = 0.952]. Another way to examine lower-court compliance with the Boerne decision is to simply identify cases in which the courts of appeals ruled in favor of a claim under RFRA after Boerne. Brent identifies two such instances (2003, 563).5 Both of these cases involved issues of federal rather than state law. Because the Enforcement Clause involves Congress’s power to alter state laws, these courts held that the Supreme Court had declared RFRA unconstitutional as it related to state laws but not federal laws. Assuming these cases constitute noncompliance, which is a dubious claim (see Blatnik 1998), the courts of appeals complied with the Boerne ruling in 129 of the 131 post-Boerne free exercise cases. Therefore, the generous estimate of behavior conformity to the Boerne ruling is 98.5 percent (129/131 = 0.985). Each of these studies relies on the assumption that the merits of free exercise claims are constant over time. However, if potential claimants respond to actions taken by the Court or Congress by filing claims they would have otherwise not filed or failing to file claims they would have otherwise filed, this assumption is inaccurate. For example, “qualitative research suggests that following the Smith decision and prior to RFRA (May 1990 – November 1993), 4
 
 5
 
 Brent conducted a logit regression analysis of free exercise claimant success on an indicator variable for post-Boerne cases and several other control variables (2003, 566). The effect of the Boerne decision fell just short of conventional levels of statistical significance (p = 0.062). Sutton v. Providence St. Joseph Medical Center (1999) and Christians v. Crystal Evangelical Free Church (1998).
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 minority religions were less likely to turn to the courts for protection and that the most marginal and frivolous cases were not brought before the court” (Adamczyk et al. 2004, 242; see Richardson 1995, 254). Adamczyk et al. find that “the rate of free exercise cases initiated by religious groups dropped by over 50 percent immediately after Smith” (2004, 242). If potential free exercise claimants responded to the Boerne ruling by filing fewer claims, then the decline in successful claimants would be counterbalanced by a decline in total claims. The rate of success would then remain fairly constant, suggesting that the effect of the ruling was negligible, when in fact the Court had significantly affected both case outcomes and the behavior of potential claimants. In other words, to the degree that these potential claimants are anticipating changes in lower-court action, my findings actually underestimate the effect of the Court’s ruling in Boerne. The Court in Boerne added another chapter to a long and complicated history of conflict over the rights of the individual versus the state, the power of the federal government versus state governments, and the authority of Congress to define the meaning of constitutional rights versus that of the Court itself. The ruling had swift and significant effects on the resolution of free exercise claims in the United States and probably had sweeping indirect effects on numerous other areas of legal conflict that involve the Enforcement Clause, not all of which have yet been realized. By altering the behavior of lower courts in this issue area, the Supreme Court was able to successfully exercise power by causing relevant actors to comply with its preferences.
 
 The Pentagon Papers Case The Boerne ruling dealt a serious blow to congressional authority; three decades earlier, the Court issued a challenge to executive power in the infamous Pentagon Papers case. The creation of the Pentagon Papers was ordered by Secretary of Defense Robert McNamara. By April of 1967, McNamara had become thoroughly convinced that the American strategy in Vietnam was doomed to failure. He began advocating a new strategy of negotiation with the North Vietnamese, but his ideas found little sympathy within the Johnson administration, and McNamara began to feel increasingly marginalized. Possibly out of his desire to understand how the United States had become entangled in a draining, complicated war on the other side of the world or possibly because he hoped to preserve the record for history’s sake, McNamara ordered the creation of an “encyclopedic history of the Vietnam War,” written entirely within the Department of Defense (Rudenstine 1996, 19–20). Officially titled “History of U.S. Decision Making Process on Vietnam Policy,” the massive study was eventually bound into forty-seven volumes containing more than 7,000 pages, more than 2.5 million words, and weighing sixty pounds (Rudenstine 1996, 2). The report, informally known as the Pentagon Papers, chronicled the actions of the Truman, Eisenhower, Kennedy, and Johnson administrations that contributed to the United States’ involvement
 
 Popular Vertical Issues
 
 35
 
 in the bloody Vietnam conflict. Among the extensive collection of information, the report contained evidence that administration officials had intentionally escalated hostilities in Vietnam to an extent never revealed to the public. “Only fifteen copies of the completed study were made, and they were classified ‘top secret – sensitive’” (Rudenstine 1996, 2). One of the experts asked to participate in the creation of the Pentagon Papers was a man named Daniel Ellsberg. Ellsberg had served as assistant to John T. McNaughton, McNamara’s assistant secretary of defense for international security affairs, and as a special liaison officer for General Edward Lansdale in Vietnam (Rudenstine 1996, 35). After the election of Richard Nixon in 1968, Ellsberg wrote a series of reports for Henry Kissinger and the Nixon administration detailing policy options in Vietnam (Rudenstine 1996, 39). Following his divorce from his wife, his experience serving in Vietnam, and increased contact with the antiwar movement, Ellsberg became increasingly disillusioned with the military establishment and the American war effort in Vietnam. In an attempt to help end the war, he decided to leak the Pentagon Papers to the public. After first trying to convince several U.S. Senators to release the report on the floor of the Senate, Ellsberg approached Neil Sheehan of the New York Times in February 1971 to discuss the possibility of the Times publishing the report. After months of negotiation and consideration, and without specifically informing Ellsberg of its intention to run the story, the New York Times published the first article about the Pentagon Papers on Sunday, June 13, 1971, and a second article the next day. The Nixon administration was shocked by the publication of the papers. Although originally deciding not to take any action against the Times, by late Monday evening Nixon changed his mind. On Tuesday, June 15, Nixon brought suit in federal district court to enjoin the Times from publishing more stories on the Pentagon Papers. “It was the first time since the adoption of the U.S. Constitution that the federal government had sued the press to stop it from disclosing information because of national security” (Rudenstine 1996, 2). U.S. District Judge Murray I. Gurfein, a Nixon appointee, issued a temporary restraining order against the Times and scheduled a hearing for Friday of that week. The next day, Ellsberg tried to make the report public through the three major television networks, but they declined to do so. After being turned down by the networks, he arranged for the Pentagon Papers to be published in the Washington Post (Rudenstine 1996, 127). On Friday, June 18, the Post started to publish parts of the report, and the government brought suit against the paper in the U.S. District Court in Washington, D.C. (Rudenstine 1996, 2). The same day, Judge Gurfein held his hearing to determine whether or not the Times should be permanently enjoined from publishing the classified documents. Although appearing strongly predisposed to support the government’s position, after a frustrating hearing that lasted late into the night, Judge Gurfein ruled that the government had failed to offer any “cogent reasons” to support its request for an injunction (Rudenstine 1996, 3). On Monday, Judge
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 Gerhard A. Gessell reached the same conclusion in the Washington Post case. On appeal, the D.C. Circuit affirmed Gessell’s order, but the Second Circuit Court of Appeals ordered Judge Gurfein to conduct more hearings in the Times case. Both the government and the Times appealed their losses to the Supreme Court. On Friday, June 25, the Court announced it would immediately review both cases. The parties were ordered to file briefs and participate in oral arguments the very next morning. Five days later, the Court ruled against the government in both cases. The rushed nature of the Court’s decision resulted in a deeply fractured Court. The justices wrote ten separate opinions, one per curium opinion for the Court, and a separate opinion for each individual justice. Although the combined opinions occupied almost fifty pages, the opinion of the Court was less than 200 words. The Court ruled that the government had not met the “heavy burden of showing justification” for a “system of prior restraints of expression” but could not agree on a rationale (New York Times v. United States 1971, 714). Nonetheless, the majority did agree that the government could not stop the publication of the Pentagon Papers. The public was somewhat uncertain about the Court’s decision. A plurality of respondents to one public opinion poll agreed with the decision, but more than a third of respondents were unsure. Less than a fourth of the public disagreed with the ruling.6 Reporters and editors at the Times and the Post were naturally thrilled with the decision. The Times held a press conference to mark the occasion. Upon hearing the news of the decision, Eugene Patterson, the managing editor at the Post, “jumped on a desk and shouted ‘We win, and so does the New York Times.’ Reporters applauded and paid off bets made while the case was pending” (Rudenstine 1996, 323). Both papers immediately continued publishing the Pentagon Papers reports. The two papers printed a total of nine articles over the next week; within the next year, three different book versions of the Pentagon Papers were published. Clearly, by any standard, the Court achieved 100 percent behavior conformity through this ruling. The case set a striking precedent for the extreme presumption against prior restraint of speech and the press, even during times of war. More importantly, the ruling was a clear victory for the Court and an impressive display of the institution’s power.
 
 Summary: Popular Vertical Issues My study of popular Supreme Court rulings in vertical issues strongly supports my theory of judicial power: When the Court issues popular rulings that can be directly implemented by lower courts, those rulings tend to cause significant behavior changes. In the Boerne ruling, the Court altered the resolution of free exercise claims in federal courts and rebuked efforts by Congress to help free exercise claimants. More dramatically, the Court’s ruling in the Pentagon 6
 
 See Appendix II for survey information and citations.
 
 Popular Vertical Issues
 
 37
 
 Papers case caused the immediate release of a controversial and potentially dangerous report on U.S. war policy to the public. The Court was extraordinarily successful at altering behavior through these rulings, but this is not especially surprising because the rulings faced little public opposition. In the next chapter, I consider a more demanding test of the Court’s power.
 
 5 Unpopular Vertical Issues
 
 The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the courts. One’s right to life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and other fundamental rights may not be submitted to vote; they depend on the outcome of no elections. Justice Robert H. Jackson1
 
 In this chapter, I examine unpopular vertical issues – cases in which the Supreme Court issued an unpopular ruling that could be implemented by lower-court judges. Each of these rulings faced significant public opposition, and some of them were overwhelmingly disfavored in public opinion polls. Consistent with my theory of judicial power, I find that the Supreme Court successfully exercised power in each of these cases. Accordingly, these cases highlight Bickel’s “countermajoritarian difficulty” by demonstrating the Court’s ability to flout public opinion and impose its will on public policy when issuing rulings in vertical issues.
 
 Abortion On January 22, 1973, the Supreme Court issued its opinion in Roe v. Wade. The case involved a single pregnant woman from Texas, Norma Leah McCorvey (dubbed “Jane Roe” to protect her identity), who sought to terminate her pregnancy in violation of a Texas criminal abortion law. The Texas law was similar to laws in most states that prohibited abortion unless the pregnancy seriously threatened the life of the mother. Until the early 1960s, all but a few states had such laws. In the years leading up to the Roe decision, “a trend toward liberalization of abortion statutes” resulted in the adoption by many states of the American Law Institute Model Abortion Law, which permitted abortion 1
 
 West Virginia Board of Education v. Barnette (1943).
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 if “continuance of the pregnancy would greatly impair the physical or mental health of the mother, or … the child would be born with grave physical or mental defect, or … the pregnancy resulted from rape, incest or other felonious intercourse” (Center for Disease Control 1970; hereafter CDC). The vast majority of abortions in these jurisdictions were attributed to preserving the “mental health” of the mother. McCorvey (“Roe”) challenged the constitutionality of the Texas abortion law as violating her right to privacy protected by the “penumbras” of the Constitution, the Ninth Amendment, and the Fourteenth Amendment. After she won her challenge in federal district court, the State of Texas appealed the decision directly to the Supreme Court. The Court agreed with McCorvey and invalidated the Texas statute and those like it as inconsistent with the Due Process Clause of the Fourteenth Amendment. In doing so, the Court invalidated the laws of forty-six states2 and issued an order to every state and federal judge in the country to refrain from convicting any person for seeking or performing an abortion during the first trimester. Classifying the popularity of Court’s abortion rulings is a difficult task. When the decision was handed down in 1973, it enjoyed the support of a narrow majority of American citizens; and to this day, consistent majorities support a woman’s right to choose.3 On the other hand, a substantial and determined minority continues to oppose the Roe decision. In fact, levels of pubic opposition have changed very little in the three decades since Roe was handed down. As of 2006, a majority of survey respondents supported the pro-choice position in only 36 states. Considering that bicameral and separation-of-powers systems tend to entrench the status quo, without Roe v. Wade it is not even certain that pro-choice groups could have secured the liberalization of abortion laws in all of these states. In addition, a majority of survey respondents describe themselves as pro-life in at least nine states, most of them in the South. Beginning in 1972, the General Social Survey reports that narrow majorities oppose a woman’s right to get an abortion if she is unmarried or in a low-income group, but overwhelming majorities support the right to obtain an abortion if the mother’s health is in danger, there is serious risk of a birth defect, or the pregnancy is due to rape. The first time respondents were asked whether a woman should be allowed to have an abortion for any reason in 1977, a majority were opposed to this right. The General Social Survey also reveals important regional differences for this question; respondents in the South are more likely to oppose abortion rights in any situation in any year.4 Most observers of the criminal law would agree that the most significant impact of the law is not reflected by the conviction of violators, but rather by the deterrence of would-be offenders. Focusing only on the decrease in 2
 
 3 4
 
 Abortion laws in Alaska, Hawaii, New York, and Washington were basically unaffected by the Roe decision because they were already consistent with the ruling. See Appendix II for survey information and citations. See Appendix II for survey information and citations.
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 Figure 5.1. Legal abortions in the United States, 1970–2002.
 
 convictions may obscure the broader effects of the Court’s ruling. I will examine the indirect effects of the Roe decision by measuring the change in the actual number of abortions in the United States in its immediate aftermath. I begin by replicating Gerald Rosenberg’s analysis of abortion after Roe in The Hollow Hope. Rosenberg utilized abortion statistics from the Abortion Surveillance Reports compiled by the Center for Disease Control as part of its Morbidity and Mortality Summaries (CDC 1969–2003). These reports provide the number of legal abortions, by state and year, between 1969 and the present. The reports are limited by the fact that some states that permitted abortion before 1973 when the mother’s life was not seriously threatened did not report abortion statistics; more recently, several states, including California, have stopped reporting legal abortions. I reproduce and update Rosenberg’s graph of the number of legal abortions in the United States, by year, in Figure 5.1. The number of legal abortions increased steadily from 1969 until around 1980 when it leveled off at around 1.3 million abortions each year. Based on this graph, Rosenberg concludes that “rather than starting a social revolution, the Supreme Court merely acknowledged one that was already in progress and let it continue” (Rosenberg 2008, 179). The trend in Figure 5.1 appears to confirm this conclusion; the number of legal abortions was already increasing before the Roe decision in 1973, and the rate of increase did not change significantly after the Court’s ruling.5 Unfortunately, Rosenberg’s analysis obscures the dramatic impact of the Roe decision on abortion in the United States.6 Rather than simply blessing 5
 
 6
 
 Figure 5.1 shows a significant drop in the number of legal abortions in the United States in 1998, but this is simply due to a lack of reporting for several states during this period, including, most importantly, California. Wetstein (1995) conducts a similarly flawed analysis.
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 Figure 5.2. Abortions by type of pre-Roe laws, 1969–2003.
 
 the continuation of an inevitable social trend, the Court in Roe ordered the vast majority of states to alter their policy regarding an important and controversial issue. Without Roe, it is highly unlikely that every state in the country would have legalized abortion in the last thirty years and even more improbable that the change would have happened in the mid-1970s. The critical error in Rosenberg’s analysis is that he examines the abortion rate for the entire country, but the Roe decision had different effects in different states, depending on the type of abortion restrictions in place before Roe. A closer look at abortion following the Court’s decision in Roe v. Wade reveals a very different story of judicial power. Figure 5.2 presents the number of legal abortions in the United States between 1969 and 2002, broken down by the type of abortion restrictions in each state before Roe. In states with heavy restrictions on abortion before 1973, the Roe decision had a profound impact on the frequency of legal abortion.7 In just two years, legal abortions in these states increased from fewer than 56,000 the year before Roe to more than 270,000 the year after. In states with legalized abortion or only light restrictions before Roe, such as the American Law Institute Model Abortion Law, the number of legal abortions actually decreased slightly before continuing the trend of steadily increasing. In fact, the year of the Roe decision marked the only decrease in abortions in these states between 1969 and 1981. The Roe decision also had a similar effect on the abortion ratio – the number of abortions per 1,000 women aged 15–44 (see Figure 5.3). After Roe, the difference between abortion ratios in states with no or light restrictions and states with heavy restrictions decreased by 54.6 percent; I use this figure as the conservative estimate of behavior conformity to the abortion rulings. However, 7
 
 For a more comprehensive examination of the effects of the Roe decision on abortions rates, see Hansen (1980).
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 Figure 5.3. Abortion rate by type of pre-Roe restrictions, 1969–77.
 
 because there is no evidence that anyone was convicted under criminal abortion codes after Roe, the remaining difference between these abortion ratios may be due entirely to the different underlying propensities of these populations to obtain abortions. Accordingly, the generous estimate of behavior conformity to the abortion ruling is 100 percent. The counterintuitive finding that abortions decreased in certain states after Roe v. Wade is easily explained by examining the percentage of legal abortions obtained by out-of-state residents presented in Figure 5.4.8 Because legal restrictions on abortion were so widespread before 1973, a large percentage of legal abortions obtained in those states with few or no restrictions were for out-of-state residents. These women would cross state lines in search of a legal abortion that they could not receive in their own state. In 1972, the last year before Roe, 43.8 percent of all legal abortions in the United States were obtained by out-of-state residents. After the Roe decision, crossing state lines was no longer necessary to obtain a legal abortion. As a result, just a year after Roe, this statistic plummeted to 13.4 percent. To this day, the figure remains steady around 8 percent due largely to the significant number of women who cross state lines in order to obtain an abortion in the District of Columbia, most of whom probably live in nearby suburbs in Maryland or Virginia. The legalization of abortion undoubtedly had numerous indirect effects, and several scholars have attempted to measure these effects. For example, Marianne Bitler and Madeline Zavodny have found that the legalization of abortion led to a decline in the adoption rate of children born to white women. They conclude that “[r]elative to other states, states that repealed their abortion restrictions before Roe v. Wade saw significant declines in adoption rates for children born to white women; these declines were 34–37%, depending on whether adoptions are measured compared to total births or total population” 8
 
 See Wetstein (1995, 615) for a similar analysis of abortions obtained by out-of-state residents.
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 Figure 5.4. Percent of abortions obtained by out-of-state residents, 1971–2002.
 
 (Bitler and Zavodny 2002, 29). Although their results are only statistically significant in those states that repealed restrictive abortion laws before Roe, the effects of the Roe decision nonetheless “suggest a negative effect similar in magnitude to the effects of repeal prior to Roe” (Bitler and Zavodny 2002, 29). They hypothesize that the Roe effect may lack statistical significance due to women traveling across state lines before Roe, thus blurring and diminishing Roe’s effect. More famously, John J. Donohue and Steven D. Levitt have argued that the legalization of abortion in the early 1970s contributed significantly to the reduction in the U.S. crime rate during the 1990s. They demonstrate that those states with legalized abortion in 1970 experienced earlier declines in the crime rate than those states affected by Roe, and “[s]tates with higher abortion rates in the 1970s and 1980s experienced greater crime reductions in the 1990s” (Donohue and Levitt 2001, 379). The authors conclude that “legalized abortion appears to account for as much as 50 percent of the recent drop in crime” (Donohue and Levitt 2001, 379). They hypothesize that legalized abortion may have affected the crime rate by either reducing the size of the cohort, and thus reducing the number of people who commit crimes, or because “women who have abortions are those most at risk to give birth to children who would engage in criminal activity” (Donohue and Levitt 2001, 381). The Donohue and Levitt study remains both empirically and normatively controversial,9 but it suggests that the Roe decision may have had far-reaching indirect effects on a wide range of social patterns. 9
 
 See Foote and Goetz (2008) for a methodological critique of Donohue and Levitt’s empirical claims and Donohue and Levitt (2008) for a response to this critique. See also Joyce (2004) for another empirical critique of Donohue and Levitt. See DiNardo (2007, 990–1) for a brief comment about normative concerns with Donohue and Levitt’s project.
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 After carefully evaluating the evidence of judicial power in abortion-related rulings, it appears clear that the Supreme Court has significantly altered behavior in this issue area. Immediately following the Court’s decision in Roe v. Wade, the number of legal abortions in states that had previously placed heavy restrictions on the practice increased sharply. At the same time, the number of women traveling across state lines to obtain an abortion decreased significantly. The evidence suggests that the Roe decision made it possible for thousands of American women to receive abortions who would otherwise not have been able to do so, and made it more convenient and economical for many others.
 
 Flag Desecration The Supreme Court has also profoundly impacted American society through several rulings protecting the freedom of speech. Perhaps the most controversial of these rulings is the Court’s decision protecting the right to desecrate the American flag. In August of 1984, Gregory Lee Johnson participated in a political protest at the 1984 Republican National Convention in Dallas, Texas. Although several protesters spray painted buildings and overturned potted plants, Johnson took no part in these activities. During the demonstration, a fellow protester handed Johnson an American flag. Once the protest reached the Dallas City Hall, Johnson poured kerosene on the flag and set it on fire. As the flag burned, the protesters chanted, “America, the red, white, and blue, we spit on you.” No one was physically injured or threatened with injury as a result of the flag burning, but “several witnesses testified that they had been seriously offended” (Texas v. Johnson 1989, 399). Out of approximately 100 protesters, only Johnson was charged with a crime. He was convicted of “desecrating a venerated object” in violation of a Texas criminal statute, fined $2,000, and sentenced to one year in prison. The Court of Appeals for the Fifth District of Texas at Dallas upheld the conviction, but “the Texas Court of Criminal appeals reversed, holding that the State could not, consistent with the First Amendment, punish Johnson for burning the flag in these circumstances” (Texas v. Johnson 1989, 400). The Supreme Court upheld the decision, ruling that flag burning was expressive conduct protected by the First Amendment and that the State’s interest in preserving the flag as a symbol of nationhood and national unity could not justify Johnson’s conviction. The Court’s ruling in Texas v. Johnson was overwhelmingly unpopular. A national public opinion poll conducted shortly after the ruling indicated that 75 percent of respondents disagreed with the Court’s decision. Congress responded by promptly passing The Flag Protection Act of 1989, which became effective on October 28, 1989, less than four months after the ruling. The statute threatened anyone who “knowingly mutilates, defaces, physically defiles, burns, maintains on the floor or ground, or tramples upon any flag of the United States” with potential fines and imprisonment (United States v. Eichman 1990, 313). After the law took effect, three protestors burned an
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 American flag on the steps of the U.S. Capitol; a fourth burned a flag in Seattle, Washington, specifically to protest passage of the new law. The Supreme Court reaffirmed the Johnson ruling and struck down the federal law as unconstitutional in United States v. Eichman (1990). The Court’s rulings in these cases were obviously intended to protect flag burning as expressive conduct under the First Amendment. Therefore, the most direct intended consequence of the Court’s ruling would be a decrease in the number of convictions under flag desecration statutes. In an “intensive study of legal, Congressional, newspaper, and other records” Justin Goldstein found only forty-one incidents of flag burning in the United States between 1963 and 1989, twenty-one of which resulted in criminal convictions (1995, 68–75). After the Supreme Court’s decision in Texas v. Johnson, the only person then imprisoned under the federal Flag Desecration Act of 1968, Carlos MendozaLugo, was released from jail. According to statements from the Citizens Flag Alliance and Lexis Nexis searches, no person has been convicted under a flag discretion statute since the Eichman decision. Based on this information, it appears that the very small number of convictions for flag desecration in the United States was reduced to zero after the Court’s rulings. Because this is the most generous interpretation of the effect of these rulings, I code the generous estimate of behavior conformity to the flag desecration ruling as 100 percent. Just as in the case of abortion, the Court in these rulings prohibited the states and the federal government from proscribing a particular type of conduct. Consequently, one could claim that the Court intended to indirectly alter behavior outcomes by encouraging more people to burn American flags. Just as in the abortion issue area, this interpretation of the Court’s intentions is questionable at best. In fact, in his concurrence in Texas v. Johnson, Justice Kennedy emphasized that “sometimes we must make decisions we do not like … except in the rare case, we do not pause to express distaste for the result … This is one of those rare cases” (Texas v. Johnson 1989, 421). It is doubtful that the justices in these cases actually hoped more people would burn flags as a result of their decisions; however, in order to obtain the most conservative possible estimate of behavior conformity, I will examine the impact of the decision on instances of flag burning. The most comprehensive list of flag burning incidents since the Eichman ruling is maintained by the Citizens Flag Alliance (CTA), a nonprofit organization dedicated to amending the constitution to prohibit flag burning. The CTA started collecting reports of flag burning in 1994. Between 1994 and 2007, the organization recorded 148 flag burning incidents, for an average of 10.57 incidents per year. By comparison, Goldstein found only 41 flag burning incidents between 1963 and 1989, for an average of 1.52 incidents per year. In other words, the average number of yearly flag burnings increased by almost 600 percent after the Court’s ruling. Flag burning incidents are reported in Figure 5.5. Unfortunately, I am unable to calculate a behavior conformity rate based on these figures in the same manner I did for the abortion rulings. There were only two states, Alaska and Wyoming, without flag desecration laws before
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 Figure 5.5. Reports of flag desecration, 1963–2006.
 
 the Johnson ruling, and there is no report of a flag burning incident in either of these states. On the federal level, The Flag Desecration Act of 1968 applied to every state before the Eichman ruling. Because there is no baseline for comparison, I have no good measurement of how many flag burnings there would have been if the practice had never been illegal. I can only note the lack of any convictions under flag desecration statutes and the drastic increase in flag burning incidents after the Court’s decision. Based on this evidence, I code the conservative estimate of behavior conformity to the flag desecration ruling as 100 percent. The Court’s ruling in the flag desecration case was extremely unpopular; the decision prompted Congress to pass a federal law protecting flags and provoked numerous citizens to form organizations defending the flag. Nonetheless, because the ruling could be directly implemented by lower courts simply refusing to convict defendants under flag desecration laws, the Court was highly successful at altering behavior in this issue area. Following the Johnson and Eichman rulings, convictions for flag desecration ceased, the only person imprisoned for violation of the federal flag desecration statute was released, and incidents of flag burning increased dramatically.
 
 Obscenity In 1996, Congress passed the Telecommunications Act in order to encourage “the rapid deployment of new telecommunications technologies” (Reno v. American Civil Liberties Union 1997, 857; hereafter Reno). Title V of this statute, known as the Communications Decency Act of 1996 (CDA), criminalized the “knowing transmission of obscene or indecent messages” or depictions of “sexual or excretory activities or organs” in a manner deemed “patently offensive as measured
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 by contemporary community standards” over the Internet to any recipient under eighteen years of age (Reno 1997, 859–60). The statute threatened violators with a fine and up to two years in prison (Reno 1997, 859). On February 8, 1996, immediately after President Clinton signed the Telecommunications Act into law, twenty organizations, including the American Civil Liberties Union, filed suit against the Attorney General of the United States challenging the constitutionality of the CDA and requesting that Attorney General Reno be enjoined from enforcing the act. Another twenty-seven organizations later joined the suit. After a three-judge district court ruled that the CDA was unconstitutional, the Attorney General appealed the case directly to the Supreme Court under the CDA’s special review provisions. The Court unanimously affirmed the decision of the three-judge panel in Reno v. American Civil Liberties Union, finding that the vagueness of regulation based on the terms “indecent” and “patently offensive” “raises special First Amendment concerns because of its obvious chilling effect on free speech” (1997, 871–2). Although the Court’s definition of obscenity as set forth in Miller v. California (1973) included a “patently offensive” standard, the Miller test included several limitations that were omitted from the CDA. As such, the Court ruled that the CDA was unconstitutional because it violated the Free Speech Clause of the First Amendment. In response to the Court’s decision in Reno, Congress once again tried to regulate the transmission of sexually explicit material to minors over the Internet by passing the Child Online Protection Act (COPA) in 1998. In formulating COPA, “Congress gave consideration to [the Court’s] earlier decisions on this subject, in particular the decision in Reno v. American Civil Liberties Union” (Ashcroft v. American Civil Liberties Union 2004, 660; hereafter Ashcroft). Accordingly, the critical language in COPA came directly from the Court’s three-pronged definition of obscenity in Miller v. California. The new statute criminalized the knowing posting of World Wide Web content that is “harmful to minors.” Such material was defined as: any communication, picture, image, graphic image file, article, recording, writing, or other matter of any kind that is obscene or that – (A) the average person, applying contemporary community standards, would find, taking the material as a whole and with respect to minors, is designed to appeal to, or is designed to pander to, the prurient interest; (B) depicts, describes, or represents, in a manner patently offensive with respect to minors, an actual or simulated sexual act or sexual contact, an actual or simulated normal or perverted sexual act, or a lewd exhibition of the genitals or post-pubescent female breast; and (C) taken as a whole, lacks serious literary, artistic, political, or scientific value for minors. (Ashcroft 2004, 661–2)
 
 The statute also provided an affirmative defense for defendants who could prove that they took reasonable steps to restrict access to such material by minors.
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 Once again several organizations, including the American Civil Liberties Union, filed suit in federal district court seeking a preliminary injunction against the enforcement of the statute. The district court agreed, and the Third Circuit Court of Appeals affirmed its decision, finding that because the act used “community standards” to establish which material was harmful to minors, it would prohibit material felt offensive in the most “puritanical” communities from being displayed in more “tolerant” ones (American Civil Liberties Union v. Reno 2000). The Supreme Court vacated this decision because COPA’s reliance on “community standards” to identify what material is “harmful to minors” did not by itself render the statute overbroad for First Amendment purposes (Ashcroft v. American Civil Liberties Union 2002). On remand, the Third Circuit once again affirmed the district court’s ruling on the basis that COPA was not the least restrictive means available for the government to protect minors from harmful material on the Internet (American Civil Liberties Union v. Ashcroft 2003). This time the Supreme Court upheld the decision of the Third Circuit in Ashcroft v. American Civil Liberties Union (2004), ruling that the government failed to meet its burden of proving that proposed alternatives would not be as effective as the challenged statute. Because blocking and filtering software would be less restrictive on speech, COPA was not the least restrictive means available to Congress to accomplish its goal. Consequently, the Court ruled that COPA also violated the freedom of speech protected by the First Amendment. No public opinion polls were conducted regarding the Court’s decisions in Reno or Ashcroft, but they were likely very unpopular. A Pew News Interest Index Poll conducted in April of 1997 reported that 77 percent of respondents were familiar with the pending Reno case and 83 percent of respondents approved of a “federal law which makes it illegal to send indecent or obscene material to children under 18 through the internet.”10 Although no public opinion polls were conducted after Congress passed COPA, there is no reason to believe public opinion regarding the second version of the law would differ significantly from the first. Because these laws were very popular among the public, the Court’s rulings invalidating them were probably very unpopular. Both the CDA and COPA were challenged by public interest groups seeking injunctions against their enforcement before any prosecutions were initiated under either statute. Because both challenges were supported by the federal district courts that originally heard the cases and were eventually upheld by the Supreme Court, there is no record of any person being indicted or convicted under the CDA or COPA.11 Because the Court’s rulings in Reno and 10 11
 
 See Appendix II for survey information and citations. Lexis Nexis searches of “U.S. District Court Cases, Combined” containing the phrase “Communications Decency Act” returned 137 cases. All of these cases were either civil actions involving immunity from civil action provided for in a separate part of the CDA, unrelated criminal cases citing the CDA incidentally, or the initial challenges to the CDA discussed previously. Lexis Nexis searches of “U.S. District Court Cases, Combined” containing the phrase “Child Online Protection Act” returned 25 cases. All of these cases were either civil actions, unrelated criminal cases citing COPA incidentally, or the initial challenges to COPA discussed previously.
 
 Unpopular Vertical Issues
 
 49
 
 Ashcroft invalidated these laws before they were ever enforced, there is no reason to expect the Court’s rulings in these cases to have any effect on the private behavior of consumers or producers of Internet pornography. The Court was able to completely nullify the effects of both statutes before they were ever implemented in the first place. Consequently, I code both the conservative and generous estimates of behavior conformity to the obscenity rulings as 100 percent. Because the CDA and COPA were never properly implemented, it is difficult to determine the degree to which the Court altered behavior through its rulings in the obscenity cases. In each of my case studies, I attempt to infer the causal effect of the Court’s actions by comparing behavior patterns shortly before a ruling to those shortly after the ruling. In this issue area, a comprehensive evaluation of the Court’s causal effect on behavior outcomes would require a comparison between the observed behavior outcomes and those that would have occurred in a hypothetical world in which the CDA or COPA were actually enforced. Such a comparison is, of course, impossible; there is no way to know what the world would have looked like had the CDA and COPA been fully implemented. Consequently, it is impossible to evaluate the significance of the Court’s ruling compared to other rulings; however, it is clear that whatever behavioral changes that would have occurred as a result of the CDA and COPA were completely suppressed by the Court’s rulings.
 
 The Exclusionary Rule The Supreme Court has also dramatically influenced public policy through a series of rulings during the 1960s extending procedural rights to defendants in criminal trials. The first of these rulings was the Court’s decision in Mapp v. Ohio. On May 23, 1957, after receiving an anonymous tip that Dollree Mapp and her daughter were harboring a suspected fugitive, the Cleveland police went to her residence and demanded entrance to the house. Mapp called her attorney and, under his advice, refused to allow the police to enter because they did not have a warrant. Several hours later, more police arrived and again attempted to enter the house. When Mapp did not come to the door immediately, the police forced the door open and entered the house. Mapp confronted the officers and demanded to see a search warrant. An officer waived a paper in the air claiming that it was a warrant. Mapp snatched the paper out of the officer’s hands and stuffed it down her shirt. The officer struggled with Mapp to recover the piece of paper and then handcuffed her “because she had been ‘belligerent’ in resisting their official rescue of the ‘warrant’ from her person” (Mapp v. Ohio 1961, 644–5; hereafter Mapp). The officer then grabbed her, “twisted her hand” (she “yelled [and] pleaded with him” because “it was hurting”), forced Mapp upstairs, and searched through her belongings, including her bedroom, her child’s bedroom, the living room, the kitchen, and the basement (Mapp 1961, 645). The search produced obscene materials, and Mapp was ultimately convicted of possessing these materials.
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 At the trial, no search warrant was produced, nor was the absence of a warrant explained. Nonetheless, the Ohio Supreme Court upheld the conviction on appeal because the evidence was not taken “from the defendant’s person by the use of brutal or offensive physical force against the defendant” (Mapp 1961, 645). In previous cases, the U.S. Supreme Court had ruled that illegally seized evidence must be excluded from federal criminal trials upon a timely motion to suppress from the defendant (Boyd v. United States 1886; Weeks v. United States 1914; Rios v. United States 1960), but this rule, the “exclusionary rule,” did not apply to state courts (Wolf v. Colorado 1949). In Mapp, the Court extended the exclusionary rule and declared “that all evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court” (Mapp 1961, 655). Although some states had already required the exclusion of illegally seized evidence from trial, this decision applied the rule to the entire country. The Court offered two purposes for the rule: first, “the purpose of the exclusionary rule is to deter – to compel respect for the constitutional guaranty in the only effectively available way – by removing the incentive to disregard it” (Mapp 1961, 656); second, even though some might complain that [t]he criminal is to go free because the constable has blundered … there is another consideration – the imperative of judicial integrity. The criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence. (Mapp 1961, 659)
 
 Eight years later, the Court further strengthened the rule in Chimel v. California (1969) when it ruled that, even if the police have a warrant for arrest, they may only search the area within the immediate control of the suspect. No national public opinion surveys specifically asking respondents about their reaction to Mapp were conducted during the 1960s, but the ruling was probably very unpopular. In the 1964 American National Election Study, respondents were asked to name anything the Supreme Court had done in the last few years that they particularly liked or disliked. Responses in the category “protection of rights of criminals, communists” ranked third among all dislikes, behind the school prayer and civil rights rulings. Only six respondents listed decisions in this category as things they liked. This finding suggests the ruling was not popular with the public.12 The ruling in Mapp expressed the Court’s preference for a complicated set of behavior outcomes. The specific policy change ordered by the Court was rather straightforward: Anytime a defendant can show that evidence was obtained illegally, trial judges should suppress the evidence from the trial. However, in the Mapp case, the preferences of the justices clearly extended well beyond the immediate policy change to the behavior of other actors affected by the 12
 
 Even if my assumption about popular opinion regarding the Mapp ruling is incorrect, it would have no impact on my study because my theory of Court power predicts the successful implementation of all rulings in vertical issues.
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 decision, most importantly the police. Setting aside the judicial integrity argument, the suppression of illegally obtained incriminating evidence against defendants would be almost nonsensical unless it had some effect on police search procedures. In addition, this ruling could have numerous undesirable outcomes that were obviously not intended by the Court; however, judicial weakness and poor policy making are two very different concepts. The Court may sometimes produce normatively bad behavior outcomes, but the same could be said of Congress or the president. Producing normatively questionable outcomes only indicates a lack of power if these outcomes were contrary to the Court’s preferences, but this was not necessarily the case in Mapp. The Court’s ruling may have allowed many criminals to go free, but the Court acknowledged that this was possible and explicitly embraced the rule despite these costs. Strong evidence that the Mapp rule allowed criminals to go free might buttress the arguments of Mapp’s critics, but it would not support a claim that the Court failed to exercise power through the ruling. I suggest that the Court intended to produce the following sequence of behavior outcomes as a result of the Mapp ruling: (1) Defense attorneys file more motions to suppress evidence and judges grant a significant number of these motions. (2) Because defendants now enjoy a relative advantage at trial, the number of guilty pleas and convictions decreases, and the number of dismissals by prosecutors increases. (3) In an attempt to counteract defendants’ new advantage at trial, police departments change their official procedures and educate their officers about the exclusionary rule. (4) Because more police officers consider the rule, they request more search warrants and judges issue more search warrants. (5) Because more police officers consider the rule, they also are deterred from conducting illegal searches they would have otherwise conducted. (6) Because police officers conduct fewer illegal searches, they make fewer arrests. (7) Because police officers make fewer arrests, crime rates increase. (8) Eventually, police and prosecutors adapt to the new rule and discover new ways to obtain evidence without conducting illegal searches; as a result, in the long run, the number of motions to suppress filed, the number of motions to suppress granted, and the number of cases lost due to suppression of evidence all decrease. Numerous studies over the last half century have attempted to measure the effect of Mapp on these different behavior outcomes. The studies vary in time period, methodology, and empirical rigor. In 1965, Stuart Nagel conducted a survey of judges, police chiefs, defense attorneys, prosecuting attorneys, and officials at the American Civil Liberties Union (ACLU) in order to measure changes in behavior and attitudes about search procedures after the Mapp
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 Table 5.1. Motions to Suppress Annually, 1960–66 # Motions to Suppress
 
 Boston Cincinnati
 
 Pre-1961
 
 1965
 
 % granted in 1965
 
 0 0
 
 ~100 ~35
 
 ~25 ~40
 
 Note: Data based on statistics gathered by Ban (1973a; 1973b) as quoted in Canon (1974, 688, footnote 36).
 
 ruling. In 1968, law students at Columbia University conducted a study of arrest and search statistics in police reports related to misdemeanor narcotics offenses in New York City both before and after Mapp (Note 1968). Search and seizure scholarship proliferated during the 1970s as various scholars examined evidence related to motions to suppress evidence, evidence seizures, arrests, and convictions (Ban 1973a; 1973b; Canon 1974; 1977; Comptroller General of the United States 1979; hereafter Comptroller; Oaks 1970; Spiotto 1973). Later studies have conducted more in-depth analyses of police experiences and opinions, deterrence effects, and case flow (Orfield 1987; Perrin et al. 1997; Uchida and Bynum 1991). When considered together, the evidence collected by these scholars offers strong support for the claim that the Mapp decision had a causal effect on the behavior of judges, prosecutors, and police officers, and more specifically on the eight behavior outcomes described previously. I consider the evidence of Mapp’s effect on each of these eight outcomes. (1) The most direct behavior outcome one could expect from the Mapp ruling is for judges to grant motions to suppress illegally seized evidence. Table 5.1 presents rounded numbers of motions to suppress in Boston and Cincinnati before and after Mapp. In both cities, the number of motions to suppress filed annually drastically increased between 1961 and 1965, and a significant number of these motions were granted (about 25 percent in Boston and about 40 percent in Cincinnati) (Ban 1973a and Ban 1973b as quoted in Canon 1974, 688, footnote 36). The Columbia University law students found similar results in New York City (Note 1968). In the years following Mapp, the percent of cases in which the defendant filed a motion to suppress evidence increased, and a substantial percentage of these motions were granted. These findings are presented in Table 5.2. For example, less than 1 percent of defendants arrested by uniformed officers between January 1960 and June 1961 filed motions to suppress evidence. In the eighteen months after Mapp, 4.6 percent filed motions to suppress, and 58.7 percent of these motions were granted; in 1964 and 1966, about 30 percent of these defendants filed motions to suppress, and about 15 percent of these motions were granted (Note 1968, 97, table III).13 Furthermore, later 13
 
 Statistics for 1964 and 1966 in the Columbia University study (Note 1968) are based on random samples of 100 defendants.
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 Table 5.2. Motions to Suppress in New York City, 1960–66 Assignment
 
 1960–Jun. 1961
 
 July 1961–1962
 
 Motion to suppress evidence filed as a percent of total cases Narcotics Bureau 0.47 Uniform officers 0.7 Plainclothes officers 0.7 Motion to suppress evidence granted as a percent of total motions to suppress Narcotics Bureau 85.1 Uniform officers 100 Plainclothes officers 100
 
 1964*
 
 1966*
 
 4.7 4.6 8.1
 
 29.1 31.8 20.8
 
 14.6 30.7 16.7
 
 53.2 58.7 74.1
 
 28.5 14.2 60.1
 
 50.0 16.6 100
 
 Note: Data based on Note (1968, 97, table III). * Based on sample of 100 cases.
 
 studies have demonstrated that some judges spend a considerable amount of time trying to implement the exclusionary rule (Oaks 1970, 745, tables 10 and 11). These statistical studies confirm the findings of David R. Manwaring (1972), who conducted a qualitative analysis of the reaction to Mapp in state court decisions. Manwaring evaluates the degree to which courts in Pennsylvania, California, Texas, Illinois, New York, New Jersey, and Maryland complied with the intention of the Supreme Court in the Mapp ruling. He concludes that “[i]n its most rudimentary purpose – to impose the exclusionary rule on those states not yet applying it – Mapp v. Ohio was wholly successful. This command was obvious, unambiguous and unavoidable” (Manwaring 1972, 25). Accordingly, the generous estimate of conformity to the Mapp ruling is 100 percent. (2) The Mapp ruling offered a comparative advantage to defendants in criminal cases. Accordingly, after the implementation of the rule, we might expect to see fewer convictions. Guilty pleas might also decrease as defendants and defense attorneys more willingly go to trial, and prosecutors might dismiss more cases without explanation, anticipating the suppression of critical evidence. The Columbia University study offers some evidence of these trends in New York City, presented in Table 5.3. Guilty pleas by defendants arrested by narcotics bureau officers, uniformed officers, and plainclothes officers all dropped by substantial margins after Mapp. Dismissals without explanation also increased for narcotics cases, but the pattern of dismissals is not as strong for arrests by uniformed and plainclothes officers (Note 1968, 97, table iii). Another study of the effect of Mapp in New York City found that [i]n calendar year 1961, convictions in New York City for illegal weapons dropped 19%, while convictions for obscene literature dropped some 46% … In the twelve months following Mapp, convictions and pleas of guilty in narcotics cases in Manhattan fell off 38% from the previous twelve months. This drop
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 Table 5.3. Guilty Pleas and Dismissals without Explanation in New York City, 1960–66 Assignment
 
 Percent of Cases 1960–61
 
 1961–62
 
 1964
 
 1966
 
 Guilty pleas Narcotics Bureau Uniform officers Plainclothes officers
 
 89.0 60.4 50.4
 
 70.4 54.6 35.9
 
 39.6 39.4 20.8
 
 29.5 30.8 33.3
 
 Dismissals without explanation Narcotics Bureau Uniform officers Plainclothes officers
 
 5.9 31.6 40.8
 
 14.9 29.4 41.9
 
 25.0 22.7 54.2
 
 51.2 17.9 50.0
 
 Note: Data based on study by Note (1968, 97, table III).
 
 was accounted for by an approximate 21% drop in arrests and a 32% drop in defendants held for trial after preliminary hearing – a total decline of some 41% in the number of suspects actually reaching trial. (Manwaring 1972, 18)
 
 (3) In an attempt to counteract defendants’ new advantage at trial, we might expect police departments to change their official procedures and educate their officers about the exclusionary rule. Although statistics on changes in official police policy following Mapp are not readily available on a wide scale, there are credible accounts of policy change from former New York City police official Michael Murphy (1966, 941) and former Philadelphia District Attorney Arlen Specter (1962, 4). Each of these officials reported substantial policy changes within their jurisdiction in response to Mapp. In addition, police officers, attorneys, judges, and ACLU officials in Nagel’s study overwhelmingly reported an increase in police education regarding legality in search procedures (Nagel 1965, 286, table 1). More recent studies indicate that the exclusionary rule is a major concern for most law enforcement officers (Perrin et al. 1997, 721, table 1). More comprehensive data is available regarding the manner in which police departments responded to the Chimel decision. Bradley Canon’s survey indicates that the majority of police departments report altering their search and seizure policy after the Chimel ruling to conform to the Court’s preferences (1974, 715, figure 8). Of course, these reports, summarized in Table 5.4, may not accurately reflect actual field procedure, but police officers willing to lie about reports of post-Chimel searches might also be expected to lie about reports of pre-Chimel searches. At the very least, the survey reflects that police departments understood how and when they were supposed to change their policy, because lying in the survey indicates that they knew what to say in order to appear to be complying with the decision. (4) If police officers consider the exclusionary rule when conducting searches, they should request more search warrants in order to comply with
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 Table 5.4. Police Department Policies Regarding Searches of Premises Contemporaneous with Arrest, 1967–73 Policy
 
 1967–68
 
 Areas under suspect control Entire premises upon suspicion Routinely search entire premises Other No clear policy Total
 
 15 (28%) 26 (48%) 7 (13%) 1 (2%) 5 (9%) 54 (100%)
 
 1973 49 (85%) 7 (12%) 0 1 (2%) 1 (2%) 58 (101%)
 
 Note: Data based on surveys conducted by Canon (1974, 715, figure 8).
 
 Table 5.5. Search Warrants Obtained by Police, 1958–65 Year 1958 1959 1960 1961 (Jan-May) 1961 (Jun-Dec) 1962 1963 1964 1965
 
 Cincinnati
 
 Boston
 
 3 0 7 3 25 38 100 113 89
 
 176 186 267 150 538 834 940 574 560
 
 Note: Data based on research by Ban (1973a; 1973b) as reproduced in Canon (1974, 709, figure 5).
 
 the requirements of the rule. Table 5.5 reports the number of search warrants obtained by the police in Cincinnati and Boston between 1958 and 1965 (Ban 1973a and Ban 1973b as reproduced in Canon 1974, 709, figure 5). Although the use of search warrants was much more frequent in Boston than in Cincinnati before Mapp, both cities saw a drastic increase in the number of warrants obtained immediately following the Mapp ruling and continuing for years afterwards. Michael Murphy also reports a dramatic increase in the use of search warrants in New York City. Although “search warrants had been rarely used prior to Mapp, from the period of the summer of 1961 to [1966] some 17,889 search warrants have been obtained” (Murphy 1966, 941–2). Bradley Canon’s survey of police and prosecutors suggests that the Court’s decision in Chimel also had a significant impact on the number of search warrants issued to police. Of the seventy-four respondents who compared 1973 figures to those five years earlier, 80 percent said that the number of search warrants issued was more than 50 percent greater; 19 percent said that the 1973
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 Table 5.6. Changes in Search Warrants Issued in Specific Cities, 1967–73 City
 
 Detroit Los Angeles Mobile St. Paul
 
 # of Search Warrants Issued 1967 or 1968*
 
 1972
 
 45 207 1208 55
 
 1657 999 1308 118
 
 Percent Increase
 
 3582% 383% 8% 115%
 
 Note: Data based on records conveyed in letters from law enforcement officials as reported by Canon (1974, 712–3). * Figures for Mobile and St. Paul are from 1967; Figures from Detroit and Los Angeles are from 1968.
 
 figure was more than 200 percent greater than five years earlier (Canon 1974, 712, figure 6). In order to verify that the estimates by law enforcement officials were “not the products of respondents’ failing memories,” Canon investigated the exact number of search warrants issued in four cities (Canon 1974, 712). These figures are reported in Table 5.6. In one of the cities, Mobile, Alabama, the increase in search warrants was relatively small; in the other three cities, the increase was much more dramatic. Detroit, for example, saw the number of search warrants issued increase by more than 3,500 percent. (5) Perhaps most importantly, if police officers comply with the exclusionary rule, they should be deterred from conducting illegal searches they would have otherwise conducted. The proliferation of search warrants after Mapp was matched by reports in surveys from police chiefs, judges, attorneys, and ACLU officials that more officers were adhering to constitutional standards when conducting searches (Nagel 1965, 286, table 1). In states that had the exclusionary rule before Mapp, 57 percent of respondents report an increase in police adherence to legality when conducting searches. In states that did not have the exclusionary rule before Mapp, 75 percent of respondents report such an increase. Because this is perhaps the most critical step in complying with the Court’s mandate, I use this figure as the conservative estimate of behavior conformity to the exclusionary rule decision. (6) The deterrence of illegal searches may cause police officers to make fewer arrests because they cannot find as much incriminating evidence. In fact, in addition to reporting greater adherence to constitutional standards, the members of the criminal justice community in Nagel’s surveys also reported less police effectiveness, less police enthusiasm, and more conflict between police and prosecutors (1965, 286, table 1). A decrease in total arrests by police officers is probably not an intended consequence of the Court’s ruling; ideally, the justices would prefer that officers find incriminating evidence through legal means rather than fail to arrest criminals. However, a drop in arrests is not necessarily contrary to the justices’ preferences either. As discussed previously,
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 Weapons
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 Narcotics
 
 400
 
 Gambling
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 57 19
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 56
 
 0
 
 Figure 5.6. Arrests in Baltimore, 1956–65.
 
 the Mapp decision openly acknowledges that the exclusionary rule may allow the guilty to go free. Presumably, the Court is willing to allow some criminals to escape arrest rather than sacrifice judicial integrity. Canon attempted to collect data on arrests in four categories (stolen property, weapons, narcotics, and gambling) in fourteen cities14 (Canon 1974, 706, figure 4) for a total of fifty-six city-category combinations. He was only able to find data for fifty-three of these fifty-six city-category combinations. Canon found that average arrest rates following Mapp decreased by at least 10 percent in seventeen city-category combinations. Arrests rates leveled off after increasing for years preceding 1961 in three city-category combinations. Eight cities experienced impermanent decreases, in which arrest rates declined by 20 percent or more in 1962 or 1963 and lasted at least two years, but then increased substantially above the pre-Mapp rates thereafter. As examples of cities that showed unusually large decreases, Canon reported specific arrest statistics for Baltimore and Buffalo (1974, 705, figures 2 and 3). These statistics are reported in Figures 5.6 and 5.7. Although it is certainly not an intended consequence of the Court’s ruling, we might expect officers to lie about searches in order to avoid a decrease in arrests. The data collected in the Columbia Law School study suggests that some officers may have lied about how they obtained evidence. As reported in Table 5.7, arrests in Narcotics Bureau cases dropped substantially after Mapp, but arrests by uniformed and plainclothes officers remained steady. After Mapp, fewer uniformed and plainclothes officers reported finding contraband hidden on arrestees; however, suspiciously, the percentage of reports that arrestees dropped contraband or held it in plain sight increased (Note 1968, 94, table II). Because the number of arrests remained steady, the increase in percentage 14
 
 Akron, Atlanta, Baltimore, Boston, Buffalo, Cincinnati, Cleveland, Columbus, Dayton, Denver, Newark, New Orleans, New York, and Philadelphia.
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 Figure 5.7. Arrests in Buffalo, 1956–66.
 
 means an increase in the number of such reports. The authors conclude that the Narcotics Bureau is trying to comply with the rule change, but uniformed and plainclothes officers are probably lying about how they find evidence.15 More recent surveys of police officers show that 75 percent of interviewees report that lying to establish probable cause is infrequent or exceedingly rare; only 19 percent described the practice as “reasonably common” (Orfield 1987, 1050, note 131).16 (7) Of course, if police officers make fewer arrests, crime rates might increase. An increase in crime rates is obviously not the intended result of any Court ruling, but, like decreased arrest rates, this may be an acceptable cost in the Court’s mind. Regardless, an increase in crime rates may be an indication that the exclusionary rule is being enforced and having an adverse effect on law enforcement. The evidence of increased crime rates after Mapp is questionable at best. Stuart Nagel finds that more states affected by the Mapp ruling experienced above average crime rates after the decision than did states that were not affected by the ruling; in other words, those states most affected by Mapp saw slightly higher increases in crime rates after the decision (1965, 292, table 4). These statistics are reported in Table 5.8. If Mapp really did cause an increase in the crime rate, it would suggest that the Court’s rulings could have far-reaching effects, even if those effects are not necessarily intended or normatively preferable. (8) The evidence presented to this point suggests that the sudden alteration of policy announced in the Mapp decision caused numerous short-term consequences for the criminal justice system. Some of these changes were 15
 
 16
 
 These findings are somewhat confusing because none of the percentages add to 100. The authors do not explain this discrepancy. The question asked: “In your experience, do police officers ever shade the facts a little (or a lot) to establish probable cause when there may not have been probable cause in fact?” (Orfield 1987, 1050, note 131).
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 Table 5.7. Officers’ Allegations Regarding Discovery of Evidence in New York City, 1960–66 Assignment Number of arrests Narcotics Bureau Uniform officers Plainclothes officers
 
 1960–61 1468 316 507
 
 1961–62
 
 1964 sample*
 
 1966 sample*
 
 48 22 24
 
 41 39 6
 
 4% of all cases in the sample
 
 5% of all cases in the sample
 
 726 330 625
 
 % Reporting contraband hidden on person Narcotics Bureau 34.7 3.0 Uniform officers 31.4 9.0 Plainclothes officers 23.6 3.7
 
 % Reporting contraband dropped or thrown to ground Narcotics Bureau 16.8 43.2 Uniform officers 14.0 21.0 Plainclothes officers 10.6 17.0
 
 31.3 50.0 8.3
 
 24.4 41.0 33
 
 % Reporting contraband in hand or in arm: in general, visible, including money passing or selling Narcotics Bureau 22.0 17.2 Uniform officers 13.5 18.6 Plainclothes officers 9.0 9.6
 
 29.2 22.7 8.3
 
 43.9 25.6 16.7
 
 2% of all cases in the sample
 
 0 0 0
 
 % Reporting contraband hidden in premises Narcotics Bureau 10.4 3.3 Uniform officers 6.5 4.6 Plainclothes officers 16.0 9.0
 
 % Reporting contraband openly exposed in the premises Narcotics Bureau Less Less Less Uniform officers than 5% than 5% than 5% Plainclothes officers
 
 Less than 5%
 
 Note: Data based on research conducted by Columbia University (Note 1968, 94, table II). * All figures for 1964 and 1965 are based on a sample of 100 cases from each year.
 
 Table 5.8. Effect of Exclusionary Rule on Crime Rates, 1960–62 Measure of Change Above average crime rates in 1960 Above average increase in crime rates from 1960–62 Increase in average crime rate per 100,000 population from 1960–62
 
 States with Rule before Mapp (N = 24)
 
 States without Rule before Mapp (N = 23)
 
 13 (57%)
 
 8 (33%)
 
 9 (39%)
 
 11 (46%)
 
 42
 
 Note: Data based on research conducted by Nagel (1965, 292, table 4).
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 Table 5.9. Arrests “Lost” Due to the Exclusionary Rule Study
 
 NIJ study GAO study Nardulli study INSLAW studies Feeney et al.
 
 Percentage of Arrests “Lost” Police Rejections
 
 Prosecutor Rejections
 
 Court Dismissals
 
 Cumulative Loss
 
 0.6 N.A. N.A. N.A. N.A.
 
 0.8 0.2 02					    
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