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 Preface
 
 As will be immediately obvious to readers of this book, I have strongly ambivalent feelings about the American legal profession, of which I have been a member for nearly twenty-five years. It was the idealism of lawyers that originally attracted me. I have a vivid childhood memory of seeing Inherit the Wind, a play based on the Scopes trial, and passionately identifying with Clarence Darrow. I came of age during the Civil Rights movement, awed by the courage of blacks who risked humiliation, jail, beatings, and even death to assert their right to equality. I went to law school in 1962, expecting to become a civil rights lawyer. I did research on civil rights law in the summer after my second year, worked for the Lawyers' Committee for Civil Rights Under Law in Mississippi after graduation, and was a legal aid lawyer with New Haven Legal Assistance Association in the early 1970s. I became an academic lawyer, however, not a legal activist. As a law teacher, 1 enjoy the privilege of critical distance from the pressing ethical dilemmas of the practicing lawyer and the complex politics of the organized bar. Yet, because I have spent the past nineteen years producing lawyers and will probably continue to do so for the rest of my working life, I am just as deeply implicated in the profession's problems and failings as any practitioner. Of necessity I accept and work within structures that favor certain people in obtaining entry to law school and performing well within it, strongly shape their aspirations and self-image, and direct them into certain careers and jobs. Much of law teaching, like practice, is unreflective routine rather than purposive reform. All law is inescapably two-faced. It reproduces and justifies existing inequalities and injustices; yet it also embodies ideals and offers mechanisms through which they can be pursued. Lawyers display the same moral ambiguity. The legal profession has constructed and defended an elaborate constellation of economic, social, and political privileges. It propounds an ideology that allows lawyers to escape difficult moral choices by invoking their technical expertise. Most lawyers persist in seeing their daily work as morally neutral and apolitical. Yet many are attracted to the profession precisely because they embrace law as a "transformative vocation" (to use Roberto Unger's eloquent phrase) and wish to dedicate themselves to "struggle against the defects or the limits of existing society." A few remain committed to that ideal throughout their legal careers. If I criticize the American legal
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 profession, therefore, it is only because I measure lawyers against their own impossibly high aspirations, which inhere in the very idea of law. This book originated with my participation in the Working Group for Comparative Study of Legal Professions. Philip Lewis founded the Working Group in 1979 as part of the Research Committee on Sociology of Law of the International Sociological Association, and I joined him as cochair the following year. We enlisted legal scholars and social scientists in some 20 countries to describe and analyze their legal professions and encouraged another dozen to offer comparative and theoretical observations stimulated by those accounts. After several annual meetings we held a week-long conference in 1984. The University of California Press published the revised papers in 1988 and 1989 under the general title "Lawyers in Society"; the three volumes will cover "The Common Law World," "The Civil Law World," and "Comparative Theories." I prepared the national reports on the United States and on England and Wales. Because of the large quantity of data available and the absence of any contemporary overviews, I expanded those chapters into two books: The Legal Profession in England and Wales, published by Basil Blackwell in 1988, and the present volume. Because these volumes share the same analytic framework, their theoretical chapters are similar. During the more than five years I have been actively engaged in writing this book, I have benefitted from the support and generosity of many people and institutions. Dorothe Brehove endlessly typed and retyped the tables, expertly intuiting the purpose behind my confused notations, imposing order, and designing a clear visual presentation. Other members of the law school secretarial staff also contributed to this difficult task. Two research assistants, David Lehman (a graduate student in history) and Rebekah Parker (a law student) spent many hours in the library uncovering sources I never knew existed. Robert Gordon of Stanford Law School and Terence Halliday of the American Bar Foundation read the entire manuscript and made invaluable comments. I have tried to heed their wise advice, although they still will disagree with some of my conclusions. Many people provided me with unpublished manuscripts, reprints of articles, and copies of books: Robert Bell, Brad Bumstcd, Charles Cappell, David Chambers, Anthony Chase, Keith Cox, Steven Cox, Robert Dyer, Robert Fellmeth, William Felstiner, John Flood, James C. Foster, Marc Galanter, John Griffiths, Terence Halliday, Laura Kalman, Thomas Koenig, Herbert Kritzer, Donald Landon, Stewart Macaulay, Kenneth Mann, Martha Melendez, the National Association of Law Placement, Robert Nelson, Michael Powell, Mark Ramseyer, Deborah Rhode, Robert Rosen, Michael Rustad, Terence Shimp, Robert Stevens, Michael Trebilcock, David Trubek, Seymour Warkov, and Robert Weil. The staff of the UCLA Law Library were more than diligent in obtaining obscure books and pamphlets. I am grateful for research support from the Academic Senate and the Law School Dean's Fund of UCLA and the Law and Social Science Program of the National Science Foundation (Grant Nos. SES 81-10380, 83-10162, and 84-20295). Santa Monica, Calif.
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 1 Introduction
 
 Nearly 800,000 American lawyers constitute the largest legal profession in the world, both in absolute numbers and in proportion to population. They are also the wealthiest, particularly at the upper extreme but also on average. They may be the most politically powerful, dominating legislatures and executives, both national and state, more strongly than in any other country. Even culturally they are among the most prominent, ranging from mythic figures like Abraham Lincoln to the morally more ambiguous but perhaps even better known characters in the mass media, such as the television serial L.A. Law. For these reasons among others (including our nation's political, economic, and cultural hegemony), American lawyers have become a model for, and a powerful influence on, legal professions in many other countries. The large law firm, pioneered in the United States at the beginning of the twentieth century, is rapidly proliferating throughout most other advanced capitalist societies (partly in response to competition from the foreign branch offices of large American firms). Because the size of the American legal profession has made it a highly attractive market for computerization, American lawyers have been in the vanguard in embracing developments in information technology, which everywhere is revolutionizing the storage and retrieval of legal knowledge, the organization and presentation of complex factual evidence, and the drafting of legal documents. The internationalization of law practice is fostered not only by the growth of the world economy but also by profound changes in the functions lawyers perform. Until recently, most lawyers devoted the bulk of their energy to litigation. As a result, professions were national (and even local)—centered on the courts in which lawyers appeared. The archetypes were the British barrister, the French avocat, the German Rechtsanwalt, the Japanese bengoshi. Today, an increasing proportion of lawyers devote more of their time to counseling and negotiating for clients who transcend national boundaries, interact with foreign trading partners, and require the approval of foreign governments. The elimination of all internal trade barriers, promised by the European Economic Community in 1992, will create a multinational European
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 legal profession with striking parallels to contemporary American multistate practice. American lawyers are just as prominent when the comparison is to other professions within our own country rather than lawyers abroad. The legal profession has experienced unprecedented growth over the last twenty years, a trend that seems likely to continue for several more decades. Competition to enter law school remains intense. The starting salaries of law graduates and the profits shared by senior partners in large firms elicit awe and envy from most observers. Lawyers arc highly visible participants in virtually every newsworthy event: the Iran-Contra affair, the effort to oust General Noriega from Panama, the AIDs tragedy, litigation and legislation concerning surrogate motherhood, corporate takeover battles, and insider trading scandals, to offer just a few examples. Popular movies, television series, and best-selling novels highlight lawyers. Newspaper advertisements and television commercials have made lawyers much more familiar to the American public, whether the response they evoke is positive or negative. Most observers of American lawyers—even (perhaps particularly) those who deplore their numbers, prominence, and alleged litigiousness—tend to take for granted the profession's exalted social, economic, political, and cultural standing. Yet no one looking at American lawyers as recently as a hundred years ago would have predicted this triumph. Compared to their counterparts throughout the common law and civil law worlds, nineteenth-century American lawyers were severely disadvantaged. Legal professions in other countries had evolved over long periods of time and could invoke tradition to justify contemporary practices. American lawyers, however, have twice suffered serious ruptures with their past—the revolutionary break with England at the end of the eighteenth century and the egalitarian attack on privilege that lasted from Andrew Jackson's election in 1840 until well after the Civil War. European legal professions were closely associated with other powerful social institutions: the established church (from whose clerics some legal professions were descended), the crown (whose courts lawyers staffed), and the aristocracy (whose property lawyers managed). None of these institutions existed in America. Because many European lawyers belonged by birth to the aristocracy, the landed gentry, or the rapidly growing commercial, financial, and industrial bourgeoisie, they conferred some of their ascribed status and power on the legal professions they joined. But in nineteenth-century America these social classes were either entirely absent or far smaller and, in any case, were less likely to send their sons to law. In Continental Europe and in Latin America law was one of the first university faculties, and it long remained one of the most prestigious. Yet very few American lawyers studied law at university until the twentieth century. English and Continental European lawyers early displayed some of the traits that define professional status—engaging in self-regulation and performing public service (the barrrister's dock brief for an indigent accused or pro deo service by European advocates). There is no evidence that their nineteenth-century American contemporaries shared those aspirations or actions. Nineteenth-century American lawyers were disadvantaged in seeking professional status in comparison not only with their counterparts abroad but also with other professionals at home. Perhaps most important, they could not claim exclusive
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 possession of an esoteric body of knowledge. In contrast with practitioners of the rapidly maturing natural sciences—medicine, physics, chemistry, and the numerous branches of engineering—lawyers appeared to be distinguished only by their unusual "gift of gab." Many saw them as unproductive parasites. Whereas medicine fosters the unqualified good of physical health and technology expands industrial production, law is morally ambiguous. In every controversy one side always loses, and few laypersons enthusiastically accept the defense lawyer's vigorous advocacy on behalf of those accused of crime. Other professions could justify restrictions on entry as a means of ensuring minimum standards of expertise. But it was more difficult for lawyers to deny admission when each new immigrant or underprivileged group saw the legal profession as both the most promising route of social mobility and an essential means for redressing individual and collective grievances. These historical disadvantages have left an imprint on the contemporary American legal profession that continues to shape its development. The long and arduous task of constructing a profession has been filled with setbacks and reversals. This history helps explain why American lawyers are still struggling to reconcile the tension between their search for professional identity and their pursuit of economic success. It illuminates their deep-seated and enduring status anxiety: the soulsearching visible in the constant writing and rewriting of ethical rules, the acerbic self-criticism by some of their own most prominent members (such as Warren Burger, former Chief Justice of the U.S. Supreme Court, and Derek Bok, president of Harvard University and former dean of Harvard Law School), and repeated (if fruitless) efforts by professional associations to improve their public image. American lawyers appear deeply insecure about their entitlement to the extraordinary wealth and power they enjoy today. Contrasting the situation of the American legal profession during its formative years in the last third of the nineteenth century with its present circumstances a hundred years later can give us some appreciation of the incredible distance the profession has traveled, its continuing dilemmas, and the resources it can mobilize. In doing so, we will encounter many of the issues that recur throughout this book: barriers to entry, rates of growth, the composition of the profession, restrictions on competition, the distribution of legal services, self-regulation, structures of practice, stratification and other internal divisions, and mechanisms for allocating lawyers to professional roles and socializing them within those roles. Nineteenth-century American lawyers prepared almost exclusively through apprenticeship, and even that requirement was only loosely enforced. Many jurisdictions did not ask for any formal education, none demanded a college degree, and few entrants possessed much formal legal education. Today, virtually all entrants must complete nineteen years of formal schooling, including four years of college and three of law school. Competition to enter law school is intense, and schools are ranked in a clear and steeply graduated hierarchy. An increasing number of jurisdictions require practitioners to engage in continuing education. Many nineteenth-century jurisdictions had no bar examination; those that did delegated it to local judges, whose inquiries into the competence of candidates (often acquaintances) were brief, perfunctory, and oral. All contemporary jurisdictions have statewide written bar examinations (which draw heavily on a national multistate
 
 6
 
 AMERICAN LAWYERS
 
 examination). Although these vary in length (from one to three days) and difficulty (the proportion passing ranges from fewer than half to almost all), most law students treat them as substantial obstacles, preparing with postgraduate cram courses that last one to three months. Between 1880 and 1980 the number of lawyers increased ninefold while the population grew less than half that fast. The legal profession's growth during the period was highly variable. It grew rapidly at the end of the nineteenth century and especially during the 1920s, reflecting the proliferation of part-time law schools that charged low tuition and accepted virtually all applicants. Growth slowed considerably between 1930 and 1960 as state bars severely tightened entry requirements (insisting on prelegal education, excluding graduates of law schools not approved by the American Bar Association, and making bar examinations more difficult) and the Depression and World War II took their toll. In the last twenty years growth has greatly accelerated again as the number of college graduates rose, the postwar economic boom stimulated demand for legal services, many more women and minorities aspired to become lawyers, and rising salaries and idealism attracted entrants. As a result, the population per lawyer fell by almost a third from 1850 to 1900, was still at the same level in 1950 as it had been in 1900, and subsequently fell by half. Despite the absence of significant entry barriers, the nineteenth-century American profession consisted almost exclusively of native-born Anglo-Saxon white Protestant males. Explicit, sometimes de jure, ethnoreligious, racial, and sexual discrimination (by law schools, bar examiners, bar associations, and employers) contributed to this homogeneity. As the number of southern and eastern European immigrants multiplied around the turn of the century and their sons sought to become lawyers, the profession tried to preserve its homogeneity and superior social status by requiring citizenship and imposing "character" tests. But despite these efforts, ethnoreligious minorities became proportionally represented (even overrepresented) within the profession, although employer discrimination relegated many to government and solo and small-firm practice. In the last twenty years courts have struck down the citizenship requirement and some of the more abusive interpretations of "character," while the civil rights and feminist movements have greatly augmented entry by racial minorities and women (if neither group has achieved proportional representation). But because the successful attack on some ascriptive barriers (ethnicity, religion, race, and gender) has coincided with heightened competition for law school places, the class background of new lawyers has narrowed, growing even more privileged. Nineteenth-century American lawyers operated in a relatively free market, competing vigorously with both each other and laymen. Only in the courtroom was their monopoly protected from outsiders. Admission to the bar was no obstacle, and entry to the market required neither a significant capital investment nor membership in some larger productive enterprise (such as a law firm or corporation). Advertising and solicitation were unrestrained and pervasive. As gencralists, all lawyers were potential competitors against each other. Because American lawyers belonged to a single fused profession they did not enjoy the protection afforded by the English division between barristers and solicitors or the even more numerous functional divisions found within civil law systems. The localism of political, eco-
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 nomic, and social life, however, tended to create natural monopolies, particularly outside the few large cities. As the rapidly growing number of lawyers suffered the sharp decline in demand caused by the Depression, they sought to restrict not only entry but also competition from both outside the profession and within. Unauthorized practice of law committees secured the enactment and enforcement of rules designed to limit the activities of court clerks, real estate agents, and banks and trust companies. Bar associations concluded agreements with organizations of lay competitors, dividing the market between them. Faced with law graduates and practitioners who wished to migrate in response to demand, state bars imposed residence requirements. State and local professional associations prohibited advertising and solicitation and promulgated minimum fee schedules (although enforcement was spotty, serving more to stigmatize low-status practitioners than to restrain competition). In the last two decades, the rapid proliferation of new entrants, the consumer movement, and widespread ideological commitment to the "free market" combined to erode restrictive practices. Unauthorized practice of law committees were dissolved and market-division agreements rescinded (under threat of judicial nullification). The U.S. Supreme Court ruled that minimum fee schedules violated antitrust laws, prohibitions against advertising (but not solicitation) infringed on constitutionally protected free speech, and citizenship and residence requirements breached the privileges and immunities as well as the interstate commerce clauses of the Constitution. And the U.S. Justice Department prevented bar associations from favoring group legal service plans that dampened competition among member lawyers. Lawyers have responded in different ways to these new opportunities and pressures. Large firms have eagerly entered national and even international markets by establishing branch offices in several states and countries. (Indeed, the production of services is beginning to resemble the manufacture of goods in the degree of international competition.) Legal clinics have aggressively marketed their services through saturation advertising on television and radio. Millions of unionized workers have been enrolled in group plans. And the proliferation of specialization— initially de facto but increasingly prescribed by formal requirements—may create new submarkets within which certified producers are protected from external competition. But most lawyers continue to practice much as they did decades ago: within the same small structures, offering the same range of relatively individualized services. For most of the last hundred years, lawyers were indifferent, and sometimes even hostile, to efforts to redistribute legal services to those who cannot afford them. This indifference is partly explained by the fact that the relatively free market prevailing before World War II offered legal services to a fairly wide cross section of the population. The rapid growth in supply up through the 1930s, combined with the drop in demand following the Depression, kept prices low. And the entry of ethnoreligious (though not racial) minorities into the profession increased the access of these communities to legal services. But although Reginald Heber Smith, a leading reformer, vividly documented the underrepresentation of the poor as early as 1919, legal aid programs were restricted to a few major cities, depended largely on charitable donations, and were limited in amount and subject matter.
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 Indigent criminal accused had no constitutional right to legal defense, and most were unrepresented. The organized bar did nothing to encourage lawyers to offer gratuitous or "pro bono" legal services to those who could not pay. Indeed, professional associations disciplined lawyers who contracted with organizations of creditors or automobile owners to represent their members. As late as the 1950s, the American Bar Association condemned the new British legal aid scheme as a form of "creeping socialism," vowing to resist it vigorously in the United States. The changes in the last twenty-five years have been dramatic. The U.S. Supreme Court has granted most indigent criminal defendants a constitutional right to legal representation (though refusing to extend it to civil litigants). When the federal government began to support civil legal services for the poor in 1965, annual national expenditures increased rapidly from less than $5 million to more than $300 million. Foundations granted millions of dollars to public interest law firms (although funding was difficult to find when foundation support ended). Bar associations authorized "open-panel" group legal services plans (in which any lawyer could participate) and then, under pressure from the U.S. Justice Department, reluctantly permitted "closed-panel" plans (formed by and restricted to particular lawyers). These now enroll millions. Thousands of legal clinics opened throughout the country to serve nonwealthy individuals; two have grown to rival the largest law firms in size. The organized profession repeatedly proclaims its support for pro bono services (although no state or national association requires its members to participate). And the Reagan Administration's attempt to abolish the federal Legal Services Corporation was opposed (successfully) by virtually every bar association in the country, many of which have now allocated the interest on lawyers' client trust accounts to legal services for the poor. Although all these activities remain grossly underfunded, fail to reach certain populations, and often are of doubtful quality, they clearly have increased access to legal services. It is far less clear, however, whether they do much to stimulate demand for the services of lawyers, many of whom fear that the rapid growth of the profession during the last twenty years has led to overproduction. Nor do they necessarily enhance the profession's image if the public sees them as self-interested make-work rather than altruistic responses to objective needs. And all efforts to create demand risk subordinating lawyers to a third-party paymaster, whether governmental or private. Although all professions proclaim their distinctiveness and justify their privileges by insisting on their unique qualifications to regulate themselves, American lawyers were very slow to adopt this role. Regulatory authority resides with the states, not with federal or local governments, but few effective statewide bar associations had emerged before the twentieth century. The first national ethical code was drafted by the American Bar Association only in 1908. Professional associations introduced "character tests" in the 1930s, but these seem to have been motivated primarily by ethnoreligious prejudice and were ineffectual in excluding potential miscreants. When bar associations did undertake to discipline their members, penalties were infrequent and light; even the rare lawyer who was disbarred could seek readmission or move to another jurisdiction. Few states established security funds to reimburse clients who lost money because of lawyer bankruptcy or fraud.
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 Lawyers were virtually immune from malpractice claims. Once lawyers passed the bar examination, nothing ensured their continuing competence during careers that lasted forty to fifty years. The profession has recently displayed greater interest in self-regulation, devoting considerable energy to repeated revisions of its ethical rules (although this may simply reflect its inability to resolve fundamental ethical dilemmas). But much of the change has been exogenous. Fear of losing its regulatory authority has led the profession to increase both the frequency and severity of disciplinary penalties and to add lay members to regulatory bodies. Increases in the number and success of malpractice claims and in the size of damage awards have caused insurance premiums to skyrocket, compelling the profession to pay greater attention to ensuring competence. A majority of states now require continuing legal education. Virtually all have created client security funds (though indequately funded and overly restrictive). The courts and administrative agencies in which lawyers appear are becoming increasingly active in punishing misconduct. The large organizations within which a growing proportion of lawyers practice—law firms, corporations, government offices, legal aid programs, clinics, and group plans—also have a stake in ensuring that their members perform ethically and competently. Yet this heightened attention to ethics and quality may also represent a loss of control by the organized profession to the state, laypersons, clients, courts, agencies, insurers, and units of production. Among the profound changes American lawyers have experienced during the last hundred years, one of the greatest is the transformation in the roles they perform and the structures within which they practice. As late as the 1950s, nearly all lawyers still were independent private practitioners, neither employing lawyers nor employed by them or others, and either working alone or sharing expenses (less often profits) with one or two colleagues (frequently relatives). This statistically dominant work environment also was celebrated ideologically as the prerequisite for professional autonomy. The late twentieth-century legal profession has abandoned these origins in two respects. First, the hegemony of private practice is waning. Increasing proportions of lawyers are corporate counsel, civil servants, judges, prosecutors, public defenders, legal aid lawyers, or law teachers. These roles are gaining status as well as numbers (although the relative advantages of the private sector in a capitalist economy continue to attract a much higher proportion). As a consequence of both the proliferation of lawyers outside private practice and the expansion of law firms, an increasing proportion of lawyers—nearly half—are employees rather than independent practitioners, and a significant proportion of independent practitioners employ other lawyers. Although the "independence" of lawyers remains an unquestioned shibboleth, it may express nostalgia more than it describes contemporary reality. And the growing heterogeneity of lawyer roles and practice structures also threatens the unity of the profession, greatly complicating efforts to take collective action. Second, an increasing proportion of private practitioners now work in large firms, which continue to expand. Between 1975 and 1987 the number of firms with at least 100 lawyers multiplied more than fivefold (from 47 to 245) and the number
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 of lawyers in those firms grew nearly eightfold (from 6558 to 51,851). The proportion of lawyers in solo practice declined from 61 percent in 1948 to 33 percent in 1980. Today's large firm differs radically from both its predecessors and its smaller contemporaries. Most have branch offices in other states and often in other countries: among the 100 largest firms, the number of lawyers in branch offices increased sixfold between 1978 and 1987 (from 14 to 19 percent of all lawyers in these firms). Hierarchy within these firms has intensified in two ways. The ratio of associates to partners has multiplied, and firms have revived or created new categories of subordinate: the permanent associate, senior attorney, or salaried partner (who does not share profits); and the staff or contract attorney (who is hired annually and never considered for partnership). Firms also employ more paralegals and use computers to increase the productivity of clerical personnel, thereby reallocating significant amounts of legal work previously performed by lawyers. Many firms have diversified their services by hiring a variety of nonlawyer professionals (e.g., accountants, economists, scientists, and psychologists). The size, internal differentiation, and stratification of these service enterprises demands more bureaucratic structures, often headed by nonlawyer managers. Some firms have invested retained earnings in nonlegal enterprises (such as commercial real estate). And there even is talk of allowing nonlawyers to invest in law firm equity, completing the structural homology between the large firm and the corporations it serves. Although professions generally pay lip service to an egalitarian ethos (claiming that all their members are at least minimally competent while laypersons are not), American lawyers have never been equals. The colonial profession distinguished those who qualified at the English Inns of Court from those who prepared at home, and some colonies recognized an incipient division between barristers and solicitors. Even during the intensely egalitarian Jacksonian era, identifiable elites served larger commercial interests in major Eastern cities. Until the turn of the century, however, the exclusion of Blacks and women, the absence of ethnoreligious minorities, the relatively small size of most American businesses, the hegemony of solo practice, lawyers' common educational background (almost exclusively apprenticeship), and the opportunities presented by the expanding frontier all minimized intraprofessional differences—especially compared with the formal divisions in England and Continental Europe. The profession has become increasingly stratified throughout the twentieth century, whether the index is income, prestige, or power. Many variables affect a lawyer's position in this hierarchy, including background (ethnicity, religion, class, gender, and race), education, and legal role (private practitioner, corporate counsel, civil servant, judge, and educator). Each role contains further distinctions, which are especially pronounced among private practitioners: employment versus independent practice, firm size, subject matter and functional specialization, and clientele. Like other social institutions, the legal profession justifies differences in its members' rewards in terms of their ability and effort. Although some ascribed characteristics actually have declined in importance—ethnic and religious background, for instance—the greater heterogeneity of the profession may make it more difficult to justify other differences, such as the overrcpresentation of women in roles that demand fewer or less erratic hours and of racial minorities in em-
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 ployment, particularly within the public sector—all positions that pay lower salaries and confer less status. The principal obstacles to unified action by American lawyers around the turn of the century were geographic dispersion, the multiple jurisdictions within the federal polity, and free rider problems (the ability to enjoy the benefits without paying the costs). The importance of geographic distance declined with the growth of cities and technological advances in transportation and communication. States remained autonomous regulatory authorities but tended to engage in parallel activities, particularly under the tutelage of the American Bar Association. And the spread of compulsory (unified or integrated) state bar associations solved the free rider problem. Contemporary American lawyers face different but potentially more intractable problems in attempting to act collectively. The diversity of lawyers' backgrounds and roles, and the stratification this produces, have spawned numerous unofficial professional associations divided by race, gender, religion, age, politics, clientele, function, and role. Although most lawyers also belong to inclusive state and national associations, they often find their goals and style alien and their leadership unrepresentative. Furthermore, the very compulsion that ensures universal membership (thereby endowing state associations with substantial economic and political resources) can produce paralysis. The increased differentiation and stratification of the legal profession has required a restructuring of the mechanisms for allocating entrants to legal roles and socializing them within those roles. Until the early twentieth century, virtually all lawyers prepared through apprenticeship for the single role of sole practitioner. The only distributional mechanism was the decisions by practicing attorneys to accept apprentices and help them establish their own practices. Although we know little about this process, it seems plausible that most aspiring lawyers had few options within a limited region and that practitioners chose apprentices based on intensely particularistic criteria, often influenced by kinship or prior acquaintance. When law schools replaced apprenticeship at the beginning of the twentieth century, they assumed part of both functions. Although most law schools (even the elite) accepted virtually all applicants, class origin and ethnoreligious background strongly influenced the student's choice of a law school. Employers hiring law graduates were swayed by the same characteristics and often by personal acquaintance as well. The majority of graduates, who entered solo or small firm practice, were socialized informally by their contemporaries or elders. In the last two decades these mechanisms have changed radically. Because virtually all graduates begin their careers as employees, the critical decisions occur between application to law school and beginning the first legal job. The nearly 200 law schools approved by the ABA are ranked in a widely known and extremely influential hierarchy. Admission to the most prestigious has become intensely competitive (although background characteristics still help predict who will succeed). Great disparities in starting salaries (ratios of at least 4:1) intensify competition for grades and other distinctions within law school. The labor market has been extensively rationalized, permeating the entire law school experience. Students seek summer jobs after their first and second years to get a foot in the door following
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 graduation. Interviewing severely disrupts instruction during the fifth semester. Postgraduate judicial clerkships have become a further screening device for the most prestigious jobs. Many graduates spend years in a subordinate status—as virtual apprentices—before they gain security of employment and the rewards of higher income and power. This book seeks to describe and explain the dramatic changes in the American legal profession during the last hundred years. How and why did they occur? What does the profession look like today? Can contemporary trends help us anticipate the future? To answer these questions we need an analytic framework that selects and structures the historical and sociological data while using them to test the empirical generalizations. The next chapter, therefore, presents three strands of social theory that are useful in understanding lawyers. Max Weber emphasized the relationship between producers and consumers of services, identifying the distinctive ways in which professionals (including lawyers) seek to control their market. Karl Marx focused on relationships among those who produce goods and services. His conceptualization of the conflict between capital and labor may help illuminate the nature of lawyers' work and the structure of units within which legal services are produced. Talcott Parsons was concerned with both kinds of relationships: where professionals are located within the system of stratification, how they construct community within mass society, and their potential for altruism and disinterest. I will try to show the contemporary relevance of these theories with illustrations from diverse professions, including law. Although I draw eclectically on all three theoretical strands, my primary concern will be the economic aspects of legal practice because I believe that for most lawyers law is a means of earning a living before it is anything else. I start my account of American lawyers with a narrative of their efforts to become a profession by regulating prelegal and legal education, requiring a bar examination, limiting admission to United States citizens and state residents, and imposing character tests. Then I turn to the consequences of entry control for the number of lawyers and their characteristics (age, ethnicity, class, gender, and race). Next 1 look at the ways in which lawyers tried to structure their market, restricting competition both from outsiders (through rules against unauthorized practice and market-sharing agreements) and among themselves (by prohibiting advertising and solicitation, setting minimum fees, and creating protected subspecialties). In the last two decades, lawyers have also devoted considerable energy to redistributing legal services through state subsidies, private insurance, aggressive promotion, and individual and collective philanthropy, not only for economic reasons (to augment demand) but also out of altruism and anxiety about their public image. I consider the ways in which the legal profession has sought to justify the autonomy it enjoys by regulating its own behavior: promulgating ethical rules, disciplining violations, protecting clients against financial loss, and ensuring lawyer competence. Because lawyers have engaged in these activities to increase their income and enhance their status (among other reasons), I evaluate the success of their efforts by looking at changes in those variables over time. Since World War II, especially in the last two decades, American lawyers have experienced a radical transformation in the roles they perform and the structures within which they practice. I examine the growing number employed in government,
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 offices of house counsel, the judiciary, and law schools. Then I turn to private practice, which remains the core of the profession, charting the decline of solo and small-firm practice. Finally, I describe the incredible expansion of large firms and their dramatically different structures: the internal hierarchy of lawyers and lay employees, intense internrm competition in attracting and retaining partners and associates as well as clients, penetration into national and international markets, diversification in the services offered, and the bureaucratization of management. The increasing heterogeneity of the profession and the differentiation of the roles lawyers perform and the structures within which they practice have greatly complicated their efforts to engage in collective action. These changes have also required the rationalization of mechanisms to allocate heterogeneous entrants to diverse and stratified roles and to socialize them within those roles. I conclude the book by returning to the theoretical framework to see how well it illuminates the changes we have observed, critically examining the recent proposals of a prestigious ABA Commission, and offering my own speculations about the future of American lawyers. In presenting this historical sociology of the American legal profession I emphasize quantitative data over qualitative accounts. This is not because I believe one is superior to the other but simply because I could not do justice to both perspectives within a single book. In order to trace changes over time, make comparisons across states and among types of practice, and generalize about the national profession, it is extremely useful—often essential—to reduce complex reality to something that can be counted. I have summarized much of these data in the tables at the end of the book, but sometimes the complexity of fifty distinct jurisdictions makes such generalization impossible. I am the first to admit that quantification frequently sacrifices depth for breadth and subtlety for the memorable but incomplete summary. Furthermore, the construction of a numerical index assumes that the observer knows the meaning of a social practice without asking the actors how they understand their own behavior. I have drawn on interpretive accounts, discussions with lawyers, and my own experience in choosing the questions I have tried to answer quantitatively. I hope others will be stimulated to flesh out this numerical skeleton and to challenge it, using qualitative and interpretative methods.
 
 2 Theories of the Professions
 
 This book seeks to describe and understand American lawyers using the analytic framework of the sociology of professions, a subdivision of the sociology of occupations. I have chosen that framework in the belief that the organization of a profession helps to illuminate its role in society. There is little debate about the importance of the subject: both official spokespersons for the profession and external critics agree that lawyers significantly influence political, economic, social, and cultural life. But anyone wishing to understand lawyers still must choose which questions to ask. This book is a sociology of the legal profession, not of lawyers' work. My focus is not dictated by the logic of explanation: the relationship between legal work and the social organization of the profession is reciprocal—one is not prior to the other. Rather, I am influenced by what we know. Historical and sociological primary and secondary sources offer rich accounts of who lawyers are, how they are trained and certified, the structures within which they practice and the rules that govern them, how much they earn, how they organize themselves into professional associations, and what those associations do. With some notable exceptions, however, most observers tell us little more about what lawyers do than how they allocate their time among different subject matters. 1 One aspiration of the present book, therefore, is that its description of the social organization of the legal profession will enable and stimulate others to undertake the more difficult task of studying the content and form of lawyers' daily work. It is customary to begin any work of social science by defining the phenomenon being examined—here the legal profession—because the definition is stipulative and implicitly introduces theoretical assumptions. In the adjective "legal" I include all those formally qualified and practicing law, either independently or as employees in the public or private sectors, as well as students preparing to do so and law teachers training them. I exclude the myriad individuals without formal qualifications who perform equivalent functions, such as social workers, tax advisers, police, trade union shop stewards, and accountants. I also exclude those who have qualified but are not practicing law, such as corporate executives. And I touch on
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 judges only briefly. I have drawn these boundaries because of my interest in exploring the relationship between the social organization of the occupational category and how its members perform a set of overlapping tasks. If this categorization of "legal" occupations is a plausible demarcation, the notion of a profession is more controversial. The study of professions encompasses three principal theoretical traditions: Weberian, Marxist, and a structuralfunctional approach associated with Parsons but rooted in Durkheim. Because each poses fundamentally different questions about society, they view the professions from radically divergent perspectives. Despite their overlapping interests, therefore, proponents of these different traditions often talk past each other. I outline the three perspectives below and explain why I emphasize the Weberian approach, before I present a more detailed exposition of how each theoretical framework informs my description and analysis of the legal profession. For Max Weber and others in his theoretical tradition—most notably Eliot Freidson, Terence Johnson, Magali Sarfatti Larson, and Frank Parkin—analysis begins with the sphere of distribution. 2 The central question is how actors seek and attain competitive advantage within a relatively free market—one structured by the state but dominated by private producers. The goals are economic rewards and social status, which is partly a consequence of wealth and partly its legitimation. Market competition constructs categories of adversaries within classes.3 The functional division of labor among occupations is one by-product of this process. But because unrestrained competition is certainly unpleasant, and possibly intolerable, 4 all economic actors seek protection from market forces. Professions are distinguished by the strategies of social closure they use to enhance their market chances. This Weberian tradition has parallels in neoclassical economics (both positive and normative), although the two disciplines rarely communicate.5 In recent decades, economists have critically analyzed how occupations that have gained professional status (or aspire to it) seek to regulate the market for their services, to the detriment of both competitors and consumers. Thus, neoclassical economists, like Weberians, see the arena of struggle as the marketplace, within which the adversaries are members of the same class. Marx and his followers start with the production of goods and services, not their distribution. Although the mode of production changes, relations of production have always defined a vertical division between two opposed classes— the bourgeoisie and the proletariat under capitalism. I present this oversimplification to highlight the marginality of professionals, who often seem little more than a historic residue of petty bourgeois artisans. At times, indeed, Marx appears to argue that the petty bourgeoisie are destined to vanish in the progressive polarization of capital and labor. Yet Marx also recognized that the progressive concentration of capital required greater numbers of functionaries to mediate between the two classes.6 The continuing focus of bourgeois (especially American) sociology on this "middle class," together with its explosive expansion since World War II, has inspired a debate among Marxists over its categorization and future. For Marxists, then, the fundamental question is whether the category to which professionals belong—defined variously as the service class, the professional-managerial class, the "new class," or black-coated or educated workers—is destined to ally with labor or capital or become an independent
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 force within the ongoing class struggle, and what will determine the affiliations of its members. For Emile Durkheim and the structural functionalists who followed him, the critical question is social order. In a society composed of egoistic individuals lacking common values and unconstrained by such traditional institutions as the family, religion, and locality, what prevents the pursuit of self-interest from degenerating into Hobbesian anarchy? 7 The professions appeared to offer one antidote to the insidious poison of selfish materialism. It was particularly important, indeed, that they remain disinterested because of the great potential harm were they to misuse their privileged knowledge. 8 The older professions, notably law and medicine, actually did retain significant vestiges of a precapitalist past.9 And all professions and professionalizing occupations energetically sought to present themselves as communities within the anomic mass society—altruistic where others were egoistic, self-regulating counterweights to an increasingly monolithic state. This highly flattering portrayal may be part of the reason why the professions preoccupied the sociology of occupations for so long.10 Although many observers uncritically accepted this portrait, Talcott Parsons was its best-known and most influential proponent. 11 It is worth quoting him at length, if only to indicate the target at which later generations directed much of their fire. [T]he professional complex, though obviously still incomplete in its development, has already become the most important single component in the structure of modern societies. It has displaced first the "state," in the relatively early modern sense of that term, and, more recently, the "capitalistic" organization of the economy. The massive emergence of the professional complex, not the special status of capitalistic or socialistic modes of organization, is the crucial structural development in twentieth-century society.12
 
 Parsons's tendency toward categorization was paralleled by the dominant "trait" approach to professions, which demarcated them from other occupations by elaborating their allegedly socially integrative functions into a series of distinguishing characteristics. 13 The rhetorical power of this approach is evident in its influence on the English Royal Commission on Legal Services, which defined "the five main features of a profession" as follows: A governing body (or bodies) [that] represents a profession and . . . has powers of control and discipline over its members. [Mastery of] a specialised field of knowledge. This requires not only the period of education and training . . . but also practical experience and continuing study of developments in theory and practice. . . . Admission . . . is dependent upon a period of theoretical and practical training in the course of which it is necessary to pass examinations and tests of competence. [A] measure of self-regulation so that it may require its members to observe higher standards than could be successfully imposed from without. A professional person's first and particular responsibility is to his client. . . . The client's case should receive from the adviser the same level of care and attention as the client would himself exert if he had the knowledge and the means. 14
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 The preamble to the American Bar Association Model Rules of Professional Conduct is similar, if somewhat less systematic: A lawyer is an officer of the legal system, a representative of clients and a public citizen having special responsibility for the quality of justice. . . . In all professional functions a lawyer should be competent, prompt and diligent. . . . As a public citizen, a lawyer should seek improvement of the law, the administration of justice and the quality of service rendered by the legal profession. As a member of a learned profession, a lawyer should cultivate knowledge of the law beyond its use for clients, employ that knowledge in reform of the law and work to strengthen legal education. A lawyer should be mindful of deficiencies in the administration of justice and of the fact that the poor, and sometimes persons who are not poor, cannot afford adequate legal assistance, and should therefore devote professional time and civic influence in their behalf. . . . To the extent that lawyers meet the obligations of their professional calling, the occasion for government regulation is obviated. Self-regulation also helps maintain the legal profession's independence from government domination. An independent legal profession is an important force in preserving government under law, for abuse of legal authority is more readily challenged by a profession whose members are not dependent on government for the right to practice.15
 
 The reduction of sociological analysis to little more than professional apologetics eventually stimulated a critical reaction. 16 This, in turn, has engendered a defense of professionalism, which has attracted its own critics.17 But critics either embraced the Weberian or Marxist frameworks or remained preoccupied with challenging the traits claimed by the professions and attributed by the structural functionalists. Thus, critical sociologists sought to demonstrate that governing bodies were unrepresentative and ineffective regulators, professions lacked the expertise they claimed, admission criteria bore little relevance to the profession's actual work, ethical rules were motivated by economic self-interest and failed to ensure competence, and professionals repeatedly betrayed clients. Although 1 draw on all three theoretical traditions to select, organize, and analyze the data on the legal profession, I find the Weberian approach the most illuminating. Because professions are primarily a category within the horizontal division of labor, they are relatively marginal to Marxism, which focuses on class conflicts.18 As economic groupings, they are marginal to structural functionalism, which is concerned with community, altruism, and self-governance—issues that preoccupy social movements and voluntary associations but not occupations. Because most lawyers in the common law world are private practitioners, their first concern is, and must be, the market for their services. The Weberian framework (and its parallel within neoclassical economics) offers the greatest insights into the dilemmas of professionals within such a market. Yet because legal professionals are increasingly becoming employers in the private sector and employees in both private and public sectors, Marxist class analysis poses questions that cannot be ignored. And because the construction of community, the encouragement of altruism, self-governance, and the maintenance of ethical standards and competence
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 are not insignificant issues for professionals (even if they usually are subordinated to material survival and advancement), the dialogue between structural functional theory and its critics remains important. I try to make these theoretical frameworks more concrete, vivid, and immediate with illustrations drawn from contemporary debates and events within other American professions. Weberian Theories of Professions in the Marketplace
 
 Constructing the Professional Commodity Professions produce services rather than goods. Unlike the farmer, herder, or artisan before the Industrial Revolution or the manufacturer today, the producer of services cannot rely on consumer demand for physical objects to constitute the market. Service providers confront two distinct problems in particularly acute form. First, the consumer must value the producer's services. The perception of value does not seem problematic from the perspective of contemporary medicine or even law. But if we consider the sorcerer in tribal societies or the clergy in many contemporary western societies, the difficulties are immediately apparent. 19 Second, consumers must be convinced they cannot produce the services themselves. Once again, consumer incompetence may be obvious if we reflect on neurosurgeons or corporate lawyers. In practice, however, we doctor and lawyer ourselves much of the time, often resisting advice to consult an expert. The success of producers in constructing a market for their services turns on several variables. What consumers "need" is a function of cultural beliefs, over which producers have limited influence. All they can do is amplify or dampen demand by connecting their services to fundamental values: relgion with transcendental beliefs, medicine with the desire for physical well-being, and law with justice, security, or the protection of political and economic stability. Structural functional theory tends to treat the demand for professional services as unproblematic—as the consumer's rational acknowledgment of their objective "utility." But professions emerge and thrive with little or no evidence that their services actually benefit consumers; examples include religion at all times, medicine before about 1900, and astrology today. 20 Even established professions must constantly build consumer confidence in the value of what they are selling.21 Freidson frames the question starkly: "Is professional power the special power of knowledge or merely the ordinary power of vested economic, political and bureaucratic interests?"22 Once potential consumers believe in the value of the service, professionals must persuade them to purchase it rather than simply produce it themselves. The division of labor compels this: as producers become specialized, consumers necessarily become generalized and thus dependent on others.23 But other factors also shape consumer dependence: professional services contain an irreducible element of uncertainty or discretion, a delicate balance between indetermination and technicality, art and science.24 If there is too much art, consumers lose confidence (as in quack medicine or investment advice); if there is too much science, consumers can provide the service themselves or resort to nonprofessional advisers (do-ityourself home repairs or divorces).25
 
 Theories of the Professions
 
 19
 
 Other ingredients may help the profession to construct a marketable commodity. The producer's expertise should appear to be objective, not arbitrary or idiosyncratic. For religious believers, the warrant of expertise is often tradition— a sacred text or church hierarchy—although charismatic leaders also contribute. But for most contemporary professions, the most powerful assurance of objectivity is identification with the natural sciences. Despite the efforts of lawyers to portray law as a logically deductive system, the public clearly see it as a human construct and thus a reflection of political power. Professional knowledge must be esoteric, but aside from the cherished residues of Latin and French, together with English archaisms, legal language is just ordinary language used in strange and arbitrary ways. Professional knowledge must reconcile stasis and change, traditional warrants of legitimacy and the innovations that ensure continuing uncertainty. But whereas scientific traditions can invoke the validation of repeated experience, ancient laws may be seen as the heavy hand of history. And whereas scientific novelty is progress—good by definition—law "reform" may be exposed as a concession to special interests. Professional knowledge is standardized; heterodoxy threatens its very foundation—hence the difficulties that medicine encountered until the twentieth century. At least since the triumph of the nation-state, law has been the voice of a single sovereign and thus clearly unitary; but such unity may be resented as tyrrany in pluralistic societies (and all societies are somewhat pluralistic). The construction of a marketable commodity depends on variables other than the nature of professional expertise. The relation between producers and consumers is clearly critical. It is not coincidental that the two most successful contemporary professions, medicine and law, emerged by selling their services to individual consumers (as did their predecessor, the priesthood). Conversely, many occupations that entered the market more recently and sold their services either to existing professions (nurses to physicians, paralegals to lawyers) or large bureaucratic employers (social workers to government, teachers to school systems) never became more than semiprofessions.26 The commodity must be packaged in units that consumers can afford, which may be one reason why physicians have been relatively more successful than lawyers. And it is very helpful to have exclusive access to a vital arena: the hospital for physicians, the courtroom for lawyers, the document registry for European notaries. The task of constructing the professional commodity never ends, for it is constantly being undermined. 27 Other bodies of knowledge may challenge the hegemony of professional expertise: natural science has been eroding the authority of religion since at least the Enlightenment, and economics may be displacing law as the foundation of government today. Expert authority may also be unmasked as political domination: the feminist critique of medicine is a contemporary example; but law is far more vulnerable to such demystification.28 And the ratio of indetermination to technicality may become unbalanced. Art may be revealed as fakery: "laetrile" as a cancer cure, for instance. More dramatically, politicians and the public may lose faith in the ability of economists to forecast or manipulate macroeconomic trends. At the other extreme, technicality exposes professions to competition from paraprofessionals (e.g., dental hygienists setting up independent practices)—a threat that is amplified by developments in information technology.29
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 Pursuing Social Closure By constructing a marketable commodity, service producers become only an occupation. To become a profession they must seek social closure. This "professional project" has two dimensions: market control and collective social mobility.30 Although these are inextricably linked in practice, it is analytically useful to distinguish them, dealing with market control here and collective mobility later (see "Closure as Social Mobility"). Markets compel all occupations to compete. This may be advantageous to consumers—that is the market's fundamental justification, after all—but competition is hardly pleasant for producers since it is the classic zerosum game: a consumer who buys from one producer generally is less likely to buy from another. It is not surprising, therefore, that producers energetically try to escape from that freedom, notwithstanding their professed enthusiasm for markets.31 Producers of goods can seek protection from market forces in a variety of ways: through horizontal monopolies or cartels, vertical control over raw materials, and rights to technology and other intellectual inputs (patent, trade mark, and copyright). Because services are not embodied in a physical form, however, their producers have only one option: control over the production of producers. Indeed, the state began to regulate the markets for goods and services at about the same time.32 Control over the production of producers is not new, and it is certainly not limited to capitalism. Tribal societies in precolonial Africa often limited specialized occupations, such as blacksmith, to a particular lineage or clan; and Indian castes are among the most elaborate systems of market control. Other nonprofessional forms of closure include guilds, trade unions, civil service employment, academic tenure, and employment within large private bureaucracies. Weber suggests some of the permutations of closure: Both the extent and the methods of regulation and exclusion in relation to outsiders may vary widely, so that the transition from a state of openness to one of regulation and closure is gradual. Various conditions of participation may be laid down: qualifying tests, a period of probation, requirement of possession of a share which can be purchased under certain conditions, election of new members by ballot, membership or eligibility by birth or by virtue of achievements open to anyone."
 
 The mechanism of closure may be the object of struggle between potential competitors. "Healers" in California have sought to replace credentialing with title licensure, so that everyone could provide medical services as long as they identified themselves as physicians, nurses, chiropractors, osteopaths, podiatrists, or other healers.34 The medical profession is also concerned that some physicians may patent new procedures, such as human embryo transfer, and charge royalties for their use by others.35 In recent years, a number of writers have elaborated this notion of closure.36 Johnson contrasts collegiate control through guilds or professions with both control by the client (whether an oligarchic, corporate, or individual consumer) and mediation of the producer-consumer relationship (by the state, a corporation, or an
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 insurer). Parkin makes closure his central analytic concept, analogizing it to the earlier asymmetry between capitalist and worker in the ownership of the means of production.38 And Bourdieu and Passeron also view credentialed expertise as a form of "cultural capital." Indeed, Murphy suggests that capital, like credentials, is merely another form of closure.39 Others have adopted the framework of political economy, examining the ways in which professions have sought to mobilize political power in order to structure their market. 40 There is ample evidence that academic credentials confer economic advantages: Americans who dropped out of high school earned an average of $693 a month in 1984, while those with professional degrees averaged $3871.41 Structural functionalists address this issue from a very different perspective. Closure is not a response to the market, and certainly not the conscious, selfinterested strategy of producers, but simply the means by which society ensures that consumers receive quality services.42 Because it is so difficult for consumers to evaluate either the process of rendering services or the outcome, society maintains quality through input controls.43 Producers justify their obviously selfinterested behavior in the same way. When Los Angeles initiated a campaign against "bandit" taxicabs operating without an annual $690 permit, the City Attorney proclaimed: "We're going to do everything we can to have a full frontal assault to protect our licensees and to protect the public [emphasis added]." And the Taxi Industry Council, representing the seven companies that cartelize the permits, denounced the "bandits" for such wrongs as having "actively advertised, solicited, cruised for fares, sat on taxi stands, hailed passengers, placed telephone ads, responded to telephone and radio orders and otherwise sought to do business."44 Weber categorically rejected this functionalist interpretation: When we hear from all sides the demand for an introduction of regular curricula and special examinations, the reason behind it is, of course, not a suddenly awakened "thirst for education" but the desire for restricting the supply of these positions and their monopolization by the owners of educational certificates. Today the "examination" is the universal means of this monopolization, and therefore examinations irresistably advance.45
 
 Parkin is equally emphatic: "Once a professional monopoly has been established, the way then becomes clear for the elaboration of those purely ceremonial conventions by which access to specialised knowledge is carefully monitored and restricted."46 I can imagine their response to a recent news article reporting that it is virtually impossible to work as a clown in a major American circus today without a diploma from Clown College in Venice, Florida, which admitted only 60 out of the 3000 applicants in 1985.47 Adherents of the Weberian position can point to the lack of fit—or at least the failure to demonstrate any empirical correlation—between credentials and the actual work performed, whether the credential is technical and the work manual or the credential is a liberal education and the work white collar.48 Even if we concede that education may confer technical competence, the credentials required often far exceed the skills demanded.49 In fact, that the very institution responsible for producing most professionals—the university—chooses its faculty on the basis
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 of credentials that say nothing about teaching ability. And it would be hard to argue that the credentials required of lawyers are necessary to the practice of law, given the considerable national variation in legal pedagogy. Lawyers in England and the United States perform many of the same tasks, but legal education in the two countries differs substantially in the degree to which it requires academic study or apprenticeship, is based on lectures or socratic dialogue, demands oral or written performance, uses treatises or casebooks, stresses rules or analytic techniques, occurs in classrooms or clinics, and takes place at the undergraduate or graduate levels. Indeed, the little we know about what lawyers do suggests that they make scant use of their formal legal education. Scottish solicitors explained that on average they would deal with the law, in the sense of technical knowledge, for something around one hour a week. The rest of their time—taken up with handling personal relationships and business negotiations, and with consultations and meetings—involved little legal skills; either they used totally routinised legal knowledge or else they moved out of, or beyond, specifically legal work. Solicitors further confirmed that in their practice, the most important factor in terms of giving clients satisfactions was not careful research, technical skills, or even (when a dispute was involved) winning a case, but rather maintaining relationships with clients on proper grounds.""
 
 Jerome Carlin's study of sole practitioners in Chicago in the late 1950s came to similar conclusions: Time devoted to writing legal briefs and memoranda is at a minimum for all but a very few respondents. Reading legal material either for "keeping up" or on research in connection with some matter at hand accounts for only a small fraction of the individual practitioner's working day—less than a half hour a day, on the average. And only 6 respondents specifically mentioned engaging in any legal research. Interviewer: Do you spend any time reading legal material? Respondent: I'm ashamed to tell you, not even an hour a week. You can say I get by on cursory knowledge of the law. But it's mostly the same thing, not just bluffing. Interviewer: Do you spend any time preparing legal documents? Respondent: Zero. Well, pleadings, yes, but most are in subrogation cases, and I use a form, filling in the date, and so on, so it doesn't take too much time. M
 
 To the extent that mandatory education serves purposes other than market control, it confers status through the association of the university with high culture, socializes entrants to their professional roles, and provides warrants of loyalty and discipline.52 Physicians are unusually open about their desire for social closure. In 1983, the president of the Union of American Physicians and Dentists declared that: now we find ourselves with a glut of doctors in California. In San Francisco, for example, there is one physician for every 187 citizens, or approximately
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 three times the numbers that are needed to serve the population adequately. Meanwhile, the five UC [University of California] schools of medicine continue to pour thousands of new and unneeded doctors into the state, at a cost that exceeds a billion dollars a year! Armies demobilize after a war, companies divest themselves of losing enterprises, sunset laws are enacted to end legislation that is no longer needed. Now is the time to close two of the present UC schools of medicine. . . . 5 3
 
 The following year the University of California requested no increase in funding for its medical schools, cut their budget by $7 million, and began planning to reduce enrollment between 5 and 7 percent. 54 In 1985, the New York State Commission on Graduate Medical Education proposed a 30 percent cut in the number of residency programs in state hospitals over the opposition of some of them. 55 And in 1986, the American Medical Association (AMA) board of trustees issued a report urging "review" of medical school enrollments and the exclusion of foreign-trained physicians. The chairman of the board noted that physicians were under "tremendous" pressure to lower their fees. As the AMA executive vice president explained "If we are overproducing physicians and they are progressively more competitive, then it becomes a quality issue." Even the editor of the New England Journal of Medicine insisted that "there is more pressure on the doctor to maintain his income than is good for the public or the profession."56 It is ironic to hear professionals denounce competition as degrading quality when economists usually extol it as enhancing quality. Closure strategies can be exclusionary (directed against equals or inferiors) or usurpationary (against superiors).57 They may emphasize either training or testing.58 Credentials may be demanded of individual producers or of the institutions through which producers become qualified or services are delivered. Closure can be achieved through exclusive rights to use a title, registration, or licensing. The degree of closure sought may vary with the market conditions for the professional commodity. 59 Associations of producers obviously play a critical role in imposing entry requirements. 60 Yet, paradoxically, the elite who typically organize and dominate the professional association and direct the professional "project" stand to gain few economic benefits by controlling the production of producers; they are more concerned with collective status. 61 Closure is negotiated by the profession, the university, and the state. But despite the profession's constant invocation of the shibboleth of "independence," closure ultimately depends on the authority of the state, whose influence increases as it plays a greater role in financing training and reimbursing professionals.62 A central question for a Weberian approach, and one of the most difficult, is why some occupations successfully professionalize while others do not. A number of factors may be relevant. Professions differ in the value their services promote: health and justice obviously rank high today, as salvation did in the past (and still does in many communities). 63 Collegial control of the market is easier to attain if the clientele consists of isolated individuals. 64 Furthermore, the homogeneity of the clientele is correlated with that of producers, which in turn affects whether a single profession emerges or several occupations continue to compete. Elite spon-
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 sorship can advance the professional project; conversely, professionalization can be hindered if many members of the occupation have disadvantaged social backgrounds (they are ethnic and racial minorities, children from working-class families, or women).65 Elite universities can be instrumental, as in Continental Europe; but England (and such former colonies as the United States, Canada, Australia, and New Zealand) clearly demonstrates that legal professions can train entrants largely or exclusively through apprenticeship.66 Many of these themes are explored in the histories of the medical profession in the United States and England.67 Social closure is an elusive goal, even for the most successful professions.68 It must be constantly defended against threats from consumers and potential competitors as well as the consequences of adventitious events. Success intensifies pressure for entry by aspiring professionals, jurisdictional challenges by potential competitors, and consumer complaints about excessive costs. Limitations on American medical school enrollment have driven 12,000 to 15,000 Americans a year to study outside the country, especially in nearby Mexico and the Caribbean, and then seek to have their credentials recognized in the United States. (It was the "threat" to American medical students in Granada that the Reagan Administration invoked to justify the 1983 invasion.) The profession has responded by increasing the difficulty of the examination administered by the Education Commission for Foreign Medical Graduates (whose pass rate fell from 33 percent in 1982 to 14 percent in 1984) and persuading state boards in New York and California to reject the credentials of particular foreign schools.69 Those unable to obtain the necessary credential can use political pressure to seek an individual exception, purchase a bogus diploma, attend cram courses that use previous tests, steal the examinations, or simply practice without a license—as an estimated 28,000 "physicians" are believed to do.70 Ideological changes and social movements can render the continued exclusion of disadvantaged groups intolerable. Demographic shifts caused by wars or changing birth rates can alter both supply and demand. Changes elsewhere in the labor market can affect the relative attractiveness of a professional career.71 And the expansion of education—secondary schooling at the end of the nineteenth century, the tertiary sector after World War II—can lead to the inflation of credentials. 72
 
 Economic Analyses of the Professions Sociological theories of professions as closure are paralleled by economic analyses of professions as restraints on an otherwise free market. Although Adam Smith justified the exemption of professions from market forces as a means of ensuring quality, many of his twentieth-century followers have been considerably more skeptical.73 A strong and growing tradition sees limitations on entry to the profession and on competition among professionals as unfair to potential competitors (both outside the profession and within) and detrimental to consumers.74 Some economists subsume these objections within the broader critique that regulation is inevitably captured by and benefits producers at the expense of consumers.75 Although economists concede that licensing can increase the quality of services delivered, they emphasize that the quality of services received inevitably declines because higher prices depress demand. 76 These theoretical arguments have been
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 tested and generally confirmed by numerous empirical studies of the effects of licensing and other restrictive practices. Most researchers have looked at medicine because of the high value we place on health, the magnitude of overall expenditures on medical care, the rapid rate of inflation, and the expanding role of public and private third-party payors.77 A few have also dealt with lawyers.78 Economics also contains analogies to structural functional theories of the professions. Some economists argue that the allegedly adverse consequences of licensing simply do not occur: physicians do not enjoy monopoly rents when their lengthy working hours are considered, nor do they engage in price discrimination.79 Others approach structural functionalism more closely by conceding that professions reduce competition but then justifying such reduction on the ground that informational asymmetry between producer and consumer requires producer control in order to ensure quality. 80 Yet such justifications are open to the objection that the professions themselves create the market failure they purport to rectify. 81 Human capital theory also seeks to justify the price of professional services as representing a reasonable return on the investment in education.82 Professional credentials are said to tell prospective employers the value of the employee's services.83 Yet there is no evidence that training correlates with either productivity or quality. Indeed, empirical studies find that the rate of return on the professional credential varies with the height of entry barriers, even when the length of educational preparation is controlled.84 Finally, labor economists have noted the similarities between professions and segmented labor markets.85 Professions are simply a special instance of the dual labor market, although professionals' generalized skills allow them to move between employers.86 Economists attempt to justify these privileges, too, on the basis of informational inequality; but they remain open to the general critique of segmented labor markets. 87 Positive economic analyses describe not only how professions distort the market for services but also how those markets are self-correcting. Entry barriers may create monopoly rents in the short run, but these inevitably attract additional entrants who drive down the price of the professional commodity. 88 There is evidence that the rising number of physicians has encouraged some to practice in smaller towns and forced others to reduce their fees.89 More generally, the use of credentials as a means of securing economic advantage and social status leads to the overproduction of those credentials and their progressive devaluation. 90 If the 1970s were a decade of rapid professional expansion in response to supply shortfalls, the 1980s appear to be ushering in a period in which excess supply discourages entry: professional school enrollment declined in law, medicine, dentistry, and veterinary medicine.91 Dental school enrollment in 1987 was a third lower than it had been in 1978, applications were down by two-thirds, and three of the 60 dental schools had closed.92 Closure as Collective Mobility The professional "project" is directed not only toward controlling the market but also toward enhancing professional status, an issue that sociologists treat far more extensively than economists. Indeed, some sociologists define professions in terms
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 of status—the quality and degree of respect enjoyed by virtue of an occupational role.93 Collective mobility appears to be a central objective of American teachers, who long have been organized in unions but now are preparing to seek a national credential based on examinations and apprenticeship. The proposal has been endorsed by the AFL-CIO and both major teachers unions. Albert Shanker, president of the American Federation of Teachers, has stated that teachers must move beyond collective bargaining if they wish to be accepted as professionals. And it is significant that the Carnegie Foundation, sponsor of the Flexner and Reed reports, which were so pivotal in the transformation of the medical and legal professions, also sponsored the recent report on teaching.94 This interpretation is consistent with the fact that professional elites, whose economic privileges are secure, energetically pursue (and often initiate) efforts to raise the status of the entire occupational category. Even occupations that cannot achieve market control persist in seeking professional status. The relationship between economic privilege and social respect is complex. Although inequality always requires justification, entrepreneurs seem to view success within the "free" market as self-legitimating, whereas professionals, who visibly control their markets, feel compelled to offer additional explanations. The exhausting training professionals must complete might better be understood not as the inculcation of technical skills but as a conspicuous sacrifice that justifies future privilege; such an interpretation helps to explain the relative poverty endured by students, the tedium of study, the long hours and indignities of apprenticeship, the anxiety inflicted by examinations, and the postponement of full adulthood (including marriage). Medical internships and large law firm associateships are familiar examples. The status of a profession is affected by two principal factors (aside from its economic rewards): membership and clientele. Limitations on entry—the foundation of market control—inevitably influence the profession's composition as well as its numbers, whether or not this is intended. When American physicians excluded "persons of inferior ability, questionable character and coarse and common fiber" by implementing the reforms ultimately embodied in the Flexner Report, the proportion of women medical graduates declined from 4.3 percent between 1880 and 1904 to 3.2 percent in 1912.95 Sociologists categorize entry barriers in terms of whether: (1) professional status is ascribed or achieved, (2) the warrant is aristocratic or modern, (3) entry is based on particularistic or universalistic qualities, (4) and mobility is sponsored or contested. 96 Both the classic elite professions (like the English Bar) and those occupations that successfully professionalized only in the nineteenth century (like Scottish accountants) appear to have benefitted from their members' high status by birth. 97 Professions shifted from ascribed to achieved status during the nineteenth and twentieth centuries as higher education, particularly within the university, came to confer prestige.98 Some professions resisted this transformation, however, fearing that barriers based on achievement would admit entrants from lower social backgrounds. 99 And many have noted that previously male occupations, such as teaching and clerical work, lost status (and pay) when they were feminized during this period.100 But it is important not to allow meritocratic ideology to conceal the fact that even "achieved" qualifications disproportionately exclude those disadvantaged by class, race, or gender.' 01 Whatever
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 mobility does occur tends to be found within the middle class rather than between classes.102 Professions also gain and lose status from their clients. The classic professions of law and medicine clearly benefitted from their historical association with aristocratic patrons. On the other hand, the failure of occupations like teaching and social work to professionalize during the twentieth century may be partly a result of their association with low-status clients. 103 Abbott (1981) has argued, paradoxically, that professions gain public status by conferring order on disorder, but strata within professions lose status through their connection with disorder.1"4 Although professions are defined by the fact that the status of their members is collective—conferred on all who enter the profession and enhanced by mobility of the entire professional category—status differences inevitably persist within the profession. These, too, may be a function of the characteristics of the particular member (ascribed or achieved) or of the member's clients. But whereas collective mobility tends to solidify the professional category, intraprofessional mobility can impair it, as lower strata challenge those above them or higher strata seek to immunize themselves from taint by their inferiors. Controlling Production by Producers Controlling entry—the production of producers—is only the first step in the professional project. An occupation that seeks to professionalize also must control production by producers, both to increase its earnings and to enhance its status. This may be difficult: the American Psychological Association, unable to prevent members from seeking publicity or offering "instant therapy" on radio and television, repealed the rule prohibiting such practices.105 Weber, again, surveys the range of possible restrictions: Closure within the group as between the members themselves and in their relations with each other may also assume the most varied forms. Thus a caste, a guild, or a group of stock exchange brokers, which is closed to outsiders, may allow to its members a perfectly free eompetition for all the advantages which the group as a whole monopolizes for itself. Or it may assign every member strictly to the enjoyment of certain advantages, such as claims over customers or particular business opportunities, for life or even on a hereditary basis.106
 
 Restrictions may be formal or informal, visible or invisible. Although their principal object is to protect members from competition with each other as well as with outsiders, such restraints may also enhance the profession's status by conferring an aura of disinterest.107 The image of professionals as honoratiores is reinforced by such devices as the academic hood (into which students put the fees paid to professors at medieval universities), Pooh-Bah's characterization of bribes as "insults" in The Mikado, and the widespread convention that lawyers and physicians do not discuss fees in advance. British barristers are an extreme example: their clerks negotiate their fees, and they cannot sue clients who fail to pay. Neoclassical economics discussed and criticized these forms of market control (as well as the entry barriers described earlier). Economists have found empirical
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 confirmation for the theoretical prediction that advertising bans, fee schedules, prohibitions on interprofessional partnerships, and other anticompetitive rules increase consumer prices.108 Recent studies by the Federal Trade Commission, for instance, have shown that commercial optometrists sell contact lenses for about 35 percent less than ophthamologists and that laws in 36 states limiting the number of automobile dealerships cost consumers $3.2 billion in 1985.'reCompetitors may resort to dirty tricks in the struggle over market shares. After their patents expired, pharmaceutical companies sought to defend a $2 billion market against generic competitors by offering gifts to physicians who prescribed proprietary brands, scaring pharmacists about potential malpractice liability for selling generics, sponsoring "independent" studies, and planting "news" articles falsely purporting to show that generics are inferior. 110 A federal district court has found that the American Medical Association, the American College of Surgeons, and the American College of Radiology engaged in "systematic, long-term wrongdoing" to destroy the chiropractic profession through boycotts and defamation. 111 And groups calling themselves "Physicians Who Care" have engaged in public attacks on health maintenance organizations, phrased in terms of quality concerns but actually seeking to suppress competition. 112 Yet just as professions have found it difficult to construct and defend their monopolies against external attack, so these restrictive practices, too, are very fragile. Psychiatrists and psychologists have been unable to prevent the proliferation of social workers and marriage and family counselors offering psychotherapy, whose numbers multiplied from 43 percent of providers in 1975 to 55 percent in 1985.in Subordinated occupations constantly seek to expand their markets and increase their autonomy: pharmacists now can sell drugs that fall within a category intermediate between prescription and over-the-counter medicines; dental hygicnists, dental assistants, and denturists have fought to enlarge their authority and gain the right to practice independently." 4 Anticompetitive rules protect those who would do less well within a free market only by disadvantaging others who would fare better.115 The 59,000-member American Academy of Family Physicians currently is fighting the 47,000-member American College of Surgeons over the latter's rule that only surgeons can provide postsurgical care.116 And it is difficult to justify restrictive practices, no matter how vigorously the profession may try to stigmatize violators as charlatans or encroachers or argue that the rules are necessary to ensure quality. 117 The two forms of market control—over the production of and by producers—appear to rise and fall together.
 
 Demand for Professional Services Theories of professionalism as closure focus on the nature and extent of occupational control over the supply of services. This is particularly true of economic analyses, which view demand as an exogenous variable independent of supply. Explanations of demand must be specific to the service, although demographic changes in the size and age distribution of the population affect most services. Many factors influence the demand for legal services. Because all law is intimately associated with property rights, the demand for lawyers varies with the distribution of wealth and income. Thus, the rise of the bourgeoisie, the diffusion
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 of home ownership, the growth of pension funds, the concentration of capital, and the proliferation of state welfare benefits all affect that demand. Within the private sector, the mix of economic activities (between the production of goods and services, for instance) can influence the level of demand. As portions of the economy are nationalized, administration may displace law and economists or other technocrats may substitute for lawyers." 8 Indeed, when the growth of the state antedates the accumulation of private capital, lawyers become civil servants rather than independent practitioners." 9 Because law is state social control, it varies inversely with other forms of institutional control. 12° Trends such as the increase in geographic mobility, the attcntuation of kinship bonds, the declining salience of residential communities, the weakening of class identification, and secularization may augment the demand for legal control. Whenever the state subjects new areas of social life to legal regulation, the demand for lawyers increases—a notable contemporary example being laws that address the dissolution of marriage. Changes in existing law can have the same effect: the 1987 revision of federal income tax law increased demand for accountants by as much as 25 percent. 121 Finally, cultural approval of recourse to law differs among societies and across time. 122 But demand is not a given to which professions simply react. Economists have argued theoretically and sought to demonstrate empirically that physicians create demand for their own services.12' One strategy is the development of new capabilities: physicians increase their ability to preserve or restore health or to prolong life by expanding their scientific knowledge and technological armory; and lawyers expand the benefits they can confer with every legal innovation—or complication. More than 80 percent of American dentists now perform "cosmetic" dentistry, which is estimated to earn the profession half its $32 billion in annual revenue.124 As control over the production of and by producers has eroded, many professions have engaged in promotional campaigns. Local dental associations urge preventive care at schools and in shopping malls, and practitioners send gifts to patients who refer others. 125 Accountants have sponsored a float in the Tournament of Roses Parade, persuaded the U.S. Postal Service to commemorate the centennial of the American Institute of Certified Public Accountants with a stamp, launched a million dollar campaign of institutional advertising, and sought to encourage the production of a television series about accountants. 126 Physicians mail newsletters, open clinics in shopping malls, and accept credit cards.127 Accountants hold free seminars and distribute brochures.128 And hospitals facing the high cost of empty beds, unused equipment, and idle personnel are spending more than $1 billion a year to attract customers by advertising, creating walk-in clinics, providing free physician referral services, holding public relations parties in local homes, offering amenities (candlelight dinners, concierge services, and VCR rentals), and being particularly attentive to the physicians who hospitalize patients. 129 Los Angeles hospitals advertise their obstetric services on highway billboards, offer free pregnancy tests (and referrals to those who test positive), and compete in prices, which have been driven down below $800 for a routine delivery (sometimes below cost, in the belief that a satisfied patient will return to the hospital in the future). 130 Professions also seek to rationalize and expand their markets by using intermediaries in both the private and the public sectors. Private insurance, frequently a benefit of employment or union membership, has dramatically affected the mar-
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 kets for medical services in the jUnited States and legal services in Germany. Public subsidies have been even more important to the professions, particularly when the state reimburses private practitioners rather than employ professionals. Medicare payments to American physicians now exceed $20 billion a year—more than a third of the income of those who participate. 131 The consequences of these forms of "demand creation" extend far beyond the economic benefits they confer on professionals. They create the potential for abuse and fraud. Five physicians, three pharmacists, and three other medical workers were recently convicted of defrauding the Medicaid program of nearly $20 million. 132 A study of medical examinations and tests performed by private physicians for the Social Security Administration estimated that 13 to 33 percent may be unnecessary, wasting $27 million to $69 million in federal funds annually. 1 " The Los Angeles County Auditor has charged that physicians were being overpaid a total of $800,000 a year for expert testimony in criminal trials. 134 In response, those who pay the bills insist on "mediative" control over the production and distribution of professional services, which increases the heterogeneity of consumers, stratifies the profession, and alters the relationship between producers and consumers. U:i The federal gvoernment has been very concerned over Medicare payments to physicians, which grew from $4 billion in 1976 to an estimated $22.9 billion in 1987.136 A Medicare study concluded that 14 percent of government financed coronary bypass operations were clearly inappropriate and another 30 percent were questionable. 137 And Medicare has drafted a "preferred provider" program, which would reimburse a higher proportion of medical costs if patients consult designated physicians whose charges remain within government guidelines. 138 Physicians deeply resent governmental cost-containment measures that place a ceiling on their fees or circumscribe the care for which they may be reimbursed. 1 ' 9 Private employers, whose fringe benefits pay for about $100 billion a year in medical care, are requiring second opinions and insisting that many medical procedures be performed on an outpatient basis. 140 Third-party payment may also affect the collective status of the profession, perhaps enhancing it as a larger proportion of the population enjoy the services but also possibly lowering it if demand creation is seen as professional greed.
 
 Marxist Theories of Professions in the Class Structure If Weberian theories address horizontal relations among occupational categories competing for market shares and social status, Marxist theories are concerned with the location and behavior of professions within the vertical hierarchy of classes defined by relations of production. Marxism makes class relations central because it views class conflict as the principal engine of change and, ultimately, the mechanism through which socialism will displace capitalism. Yet as I mentioned at the beginning of this chapter, Marxists encounter difficulties in placing professionals. They could be capitalists—but they clearly do not own the means of production. They could be workers—but the tasks they perform, the rewards they garner, and their relations with subordinates and superiors are vastly different from those of
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 most workers. And they could constitute a third category—but that would require a fundamental reworking of Marxist theory. Marx did not devote much attention to the professions, since they were numerically insignificant and seemingly marginal to relations of production. As members of the petty bourgeoisie—neither exploited by capital nor exploiters of labor— they appeared to be a historical residue from an earlier stage of capitalism. Marx seems to have expected the professions either to disappear or to be incorporated into one of the two great class adversaries. At times, however, both he and later Marxists recognized that the increasing concentration of capital would require the expansion of a category of functionaries representing the owners of capital in their interactions with other capitalists, financiers, and workers. 141 Because history did not follow the path initially predicted by Marx, his followers have had to rethink class analysis to include educated workers and professionals, whose numbers have grown so rapidly, particularly during the last two decades. Different theoretical perspectives have been advanced to locate professionals within the class system.
 
 Orthodox Marxism: Professionals and Relations of Production Marx defined classes in terms of their relationship to the means of production. He argued that all societies have exhibited the opposition of two major classes, one of which exploits the other by extracting surplus value from its labor. Marxists have encountered considerable difficulty deciding whether professions produce surplus value—the prerequisite for exploitation. 142 This criterion leaves the class identity of lawyers as ambiguous as ever. Much of their work involves reproduction rather than production (e.g., family law, inheritance, or the transfer of unproductive property such as homes). Even within the capitalist enterprise, lawyers are more involved in distributing surplus among capitalists (e.g., through struggles over corporate control) than in extracting it from workers. The basic unit for the production of legal services—the law firm—contains both associates who produce surplus value and partners who consume it. 1 4 3 Some authors have construed Marxism in functional terms, distinguishing the "global" functions of capital and labor and assigning members of society to one category or the other on the basis of the function they perform. 144 The global functions of capital include ideological inculcation, political repression, and the management and supervision of the working class. 14 " By this definition, physicians and engineers are members of the dominant class.146 Lawyers are even more intimately associated with such global functions as social control (criminal law), structuring the relations of production (labor law), exchange among capitalists (commercial law), and ownership of capital (corporate law). Yet such an expansive definition of capital subsumes a large proportion of the population, leaving the working class a minority, the outcome of class conflict a foregone conclusion, and history static. Erik Olin Wright has argued that the Marxist concept of class is structural and therefore cannot be understood in such functionalist terms. 147 Consequently, he and his associates have refined the basic categories by acknowledging that a number of crucial actors occupy contradictory class locations: semiautonomous wage earners (e.g., law firm associates and the lower ranks of house counsel) between the pro-
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 letariat and the petty bourgeoisie, small employers (e.g., partners in smaller law firms) between the petty bourgeoisie and the bourgeoisie, and managers (perhaps senior partners in larger firms and corporate general counsel) between the bourgeoisie and capitalists.148 This more nuanced picture highlights the ambiguity of professions in the class system, but in rejecting functionalism it conflates professionals who perform very different roles.
 
 Professional Expertise as Power Ever since Berle and Means noted the increasing separation of ownership and control within the capitalist enterprise, analysts have had to assess whether the technical expertise acquired by managers (on the job) and professionals (in the academy) renders them servants of power or enhances their autonomy. 149 A large, diverse group of observers embrace the latter conclusion, although they disagree about whether technocrats will use their power for selfish or unselfish ends.150 Gouldner is most optimistic about the potential role of Western intellectuals, characterizing them as a "flawed" universal class.1SI In sharp contrast, Konrad and Szelenyi describe the actual role of eastern European intellectuals in the darkest colors.152 Frank Parkin equates the acquisition of formal credentials with the ownership of capital as interchangeable indices of ruling class membership: "the dominant class under modern capitalism can be thought of as comprising those who possess or control productive capital and those who possess a legal monopoly of professional services."153 Gouldner has challenged this analogy, however. 154 Although professional credentials may be used to extract monopoly rents, they differ from capital in two essential respects: credentials do not valorize themselves, producing more credentials as capital produces more capital; and there is no market for credentials as there is for capital. Ehrenreich and Ehrenreich are equally emphatic that the "professional-managerial class"—those who possess specialized skills and use them to reproduce capitalist culture and class relations—is independent of and opposed to both capital and labor.155 Yet if these analysts are correct and professionals do enjoy some autonomy, class analysis tells us relatively little about their behavior.
 
 Working Conditions and the Proletarianization of Professionals The third variant of Marxist theory predicts that professionals will become members of the proletariat as a result of changes in their working conditions. 156 Just as proletarianization progressively extended from unskilled workers to include skilled artisans during the early stages of the rise of capitalism, so it eventually will affect educated workers. Derber notes the parallel between the nineteenth-century shift from putting out to factory work and the contemporary displacement of the independent professional by the employee.157 Indices of proletarianization include ever more detailed specialization and specification of tasks, speedups, subordination to external authority, and the entry of disadvantaged categories into the profession.158 In the private sector, proletarianization is attributable to rising capital investment in service production, which seeks to organize a dispersed clientele and take advantage of technological development in order to reap the rewards of higher
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 profitability.159 In the public sector, proletarianization is an expression of the fiscal crisis of the state, which increasingly pays for or subsidizes the production of many services.160 Physicians in Ontario, Canada, have struck to protest provincial regulations limiting their fees to the amounts reimbursed by public health insurance.161 American physicians, faced with cost-cutting by the 625 health maintenance organizations that enrolled 25.8 million members in 1987, are beginning to unionize and bargain collectively with their employers.162 Not all observers agree that these changes are occurring, and even those who perceive them disagree over their significance. Eliot Freidson is most vehement in rejecting the proletarianization thesis, noting that professions have suffered no decline in either their knowledge base or their social status—indeed, both have increased.163 Derber concurs that it is essential to distinguish between the deskilling and routinization of manual work, which occurred under the banner of Taylorism, and the situation of contemporary professionals, whose heightened specialization may actually enhance their autonomy. 164 But Freidson concedes that professionals have lost control over the organization of their work. 165 Derber makes a useful distinction between ideological and technical proletarianization.166 Technical proletarianization reflects the progressive separation of mental and manual tasks, the substitution of computers for workers, and the growth of a reserve labor force. This is the plight of the lower service class, which suffers a concomitant erosion of income and status. 167 Professionals avoid this fate by embracing ideological proletarianization. They remain autonomous in selecting their means but only by allowing others to determine their goals. Extrinsic rewards (pay, career advancement, working conditions), which are often lavish, displace intrinsic satisfaction, which is limited to the exercise of technical skill. I find this account thoroughly persuasive; indeed, the strongest evidence that professionals have relinquished control over the ends for which they work may be their inability to perceive the loss. Lawyers have actually elevated their plight into an ethical mandate: the "cab rank" rule, which requires English barristers to represent any client who seeks their services (and can pay their fees); and the "principle of nonaccountability," which categorically rejects any moral identification of lawyers with the clients they represent.168 Yet the theory of ideological proletarianization may also be guilty of romanticizing the situation of "independent" professionals, who always embraced the interests of any clients willing to pay them. What Does Class Analysis Tell Us? Although Marxist class analysis sometimes deteriorates into mere taxonomy, its avowed purpose is to identify a category of actors who share a common outlook, engage in similar, even collective, political, economic, and social behavior, and thus can be agents of transformation. Several commentators argue that correctly denominating professionals as capitalists, workers, or some intermediate class allows us to predict their behavior. Thus, Frank Parkin maintains that "those who monopolize productive property and credentials share for the most part a broadly similar political and ideological stance."169 At the other extreme, analysts who conclude that educated workers have been proletarianized predict that they will exhibit a working-class consciousness.170 There is evidence that educated workers
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 are increasingly discontent with their conditions and rewards.171 They have joined unions in greater numbers and displayed more militant opposition to private and public employers.172 At the same time, professionalism also fosters individualism, status consciousness, and preoccupation with technical autonomy, all of which discourage union membership and collective action.173 While traditional Marxist analysis assimilates professionals into either the capitalist or the working class, "new class" theories emphasize the autonomy of professional ideology. This view is supported by the apparent diversity of lawyers' political attitudes.174 But if professionals do not constitute a class "for themselves," with a unitary program, then class analysis may not throw much light on the behavior of lawyers.
 
 Structural Functional Theories of Professions and the Social Order Whereas the problem for Weberians and neoclassical economists is the market and the problem for Marxists is class, the problem for structural functionalists is the social order: what holds together an aggregation of egoistic individuals? At least since Durkheim, professions have been an important part of the answer. Professions play a significant role within the system of stratification, which organizes the extremes of society and explains their inequality. Professions ensure that expertise is deployed in the general interest; they preserve a form of community that was undermined by the Industrial Revolution; and they regulate themselves, thereby offering a counterweight to an increasingly imperial state.
 
 Professions in the System of Stratification While Marxists conceptualize inequality as dividing society into two discrete and opposed classes defined by a single criterion (relations of production), structural functionalists stress continuous differences along a multiplicity of variables—including wealth, income, occupation, education, religion, ethnicity, race, gender, and parental background—none of which is theoretically preeminent. 175 They strongly reject the notion that professions either can be identified with capital or labor or constitute a coherent "new class."176 Instead, they emphasize the heterogeneity of the professions in terms of background, training, function, clientele, rewards, and politics. Certainly it would be difficult to conceptualize class in such a way as to subsume within a single category judges, law teachers, government lawyers, house counsel, and private practitioners. And if lawyers identify strongly with their clientele, the extreme diversity of the client population intensifies the heterogeneity of the profession.177 The task of social analysis, then, is to locate lawyers within the system of stratification according to some of the many possible criteria.17X The hierarchic ordering, and the location of professions at or near the top, encourages competing for rewards within the system instead of challenging it. Studies of social mobility, especially through entry to the professions, are essential to ascertain how the relative starting points in the competition affect the outcomes.179
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 Threats to Professional "Autonomy" An essential foundation of structural functional theories of the professions is the belief that, if protected from outside interference, they will use their expertise for the general good.180 Talcott Parsons exemplified this approach in writing about lawyers: His [sic—read "the lawyer's"] function in relation to clients is by no means only to "give them what they want" but often to resist their pressures and get them to realize some of the hard facts of their situations, not only with reference to what they can, even with clever legal help, expect to "get away with" but with reference to what the law will permit them to do.181
 
 The first question raised by such a theory—the extent to which the "independent" professional actually pursues client rather than personal interest and elevates the public interest above both—is rarely investigated empirically.182 fnstead, structural functionalism simply assumes that independent professionals exhibit such desirable traits and then explores the threats to their hypothetical autonomy. The danger most commonly posited is employment, followed closely by third-party reimbursement. For example, Southern New England Telecommunications Company recently negotiated an agreement with 450 of Connecticut's 5000 licensed physicians by which the latter will provide health care at significantly reduced fees to those of the company's 14,000 employees who join the plan.183 This threat is the functionalist version of what Marxists characterize as the proletarianization of professionals. There can be no doubt that employment is increasing, more rapidly outside the older professions originally organized around independent practice (primarily medicine and law) but also within them.184 Typically the problem is framed as a tension or conflict between professionalism (equated with fee-for-service production) and bureaucracy.185 Social scientists have made this a principal theme in studies of psychiatrists in the military, scientists in industry and government, and physicians.186 Whether as employers or paymasters, private and public bureaucracies control professionals through decisions about hiring, promotion, and retention and through the allocation of resources, especially technology. l87 Professionals increasingly do find themselves working in bureaucratic settings. Between 1980 and 1985, the number of physicians in group practices increased by 43 percent, while the number in solo practice increased only 18 percent.188 Other service industries have concentrated much more rapidly: the five largest advertising agencies in the world billed nearly $25 billion in 1985 as a result of recent mergers.189 A contemporary manual on managing professionals advised companies to allay boredom by encouraging horizontal mobility, create a promotional ladder within technical departments for the unusually gifted, avoid alienation through personal attention, and cushion full-time employees against fluctuations in demand by using part-time technicians.190 This literature has stimulated a revisionist reply, which questions the tension between professionalism and bureaucracy. 191 Critics note that the "autonomy" of private practitioners is not only empirically unsubstantiated but also theoretically dubious. First, market pressures to find and retain clients powerfully influence
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 professionals even when they collectively have succeeded in limiting entry and internal competition. Second, professionalism is not "autonomy" but simply another form of control, one that is particularly appropriate when tasks require a high level of technical discretion and work is discontinuous and relatively unpredictable.192 Professionalism may differ from bureaucracy, but it is no less constraining. If bureaucracy controls work through rules and constant supervision, professionalism does so by selecting those predisposed to comply with authority and then subjecting them to a lengthy socialization process.193 Third, external authorities, whether bureaucratic superiors or third-party payors, may be concerned with the organization of work and its cost, but they usually leave technical execution to the professional.194 Some of these disagreements are questions of emphasis— whether independence of goal or technique is more important—and others are empirical questions about the behavior of professionals in different environments.
 
 Professions as Communities Community remains an attractive but elusive goal in a mass society in which ideologies of individualism, universalism, and efficiency constantly undermine strong, multiplex, enduring personal bonds. It is against this backdrop that structural functionalism sees professions as a powerful and valuable source of community.195 Members of a profession are united by a common role definition, an esoteric language, and fairly clear social boundaries. Membership is attained only after a long and painful initiation rite, and for most it is a permanent status.196 Finally, professions do engage in self-governance. But there are serious problems with the notion of profession as community. Other communities based on kinship, race, ethnicity, class, religion, gender, locality, friendship, or politics are far more salient to most people most of the time. To the extent that professions do become communities, they often secure the loyalty of their members by excluding those disadvantaged by class, gender, or race— forms of discrimination that are no longer acceptable in the workplace. All professions are riven by major internal divisions between practitioners, administrators, and teachers or researchers.197 And as an increasing proportion of professionals become employees, especially of large private or public bureaucracies, their community tends to be limited to their fellow workers rather than encompassing the entire profession. Lawyers have even fewer communal characteristics than other professionals. In a nonegalitarian society, professionals necessarily reflect the stratification of their clients.198 An extreme example within medicine is the social distance between psychiatrists employed by a public mental hospital and those who treat private outpatients, despite the fact that they share common credentials and possess similar expertise.199 Specialties also diverge dramatically: in 1983, the median income of anesthesiologists was more than twice that of physicians concerned with industrial and occupational health ($150,200 versus $72,000).2"" Even within private practice, the clienteles of lawyers diverge more dramatically than those of physicians, varying from the poorest individual to the wealthiest corporation.201 The divisions within the legal profession—among employed, employing, and independent private practitioners and between them and judges, prosecutors, civil servants, house counsel,
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 and law teachers—are more numerous and deeper than those within medicine, even disregarding subject-matter specialization. Partly for this reason, and partly because lawyers have traditionally practiced within a single jurisdiction (though this is changing), legal knowledge is more localized and particular than knowledge in other professions, such as medicine.202 Certainly lawyers agree less about the meaning of their ultimate value—justice—than physicians do about health.203 Thus, although groups of lawyers may form particular communities, the legal profession as a whole is a weak community.
 
 Self-Regulation If structural functionalism had to distinguish professions by means of a single characteristic, self-regulation would be a prime candidate. Because professions emerge out of the division of labor between producers and consumers, mechanisms are needed to ensure that producers are technically qualified and do not abuse the power they derive from their specialized knowledge. Powerful consumers—aristocratic patrons in the past, large public or private entities today—may be able to command the loyalty and competence of producers.204 But most consumers must rely on other protections. Professions are adamant that they, not the state or the consumer, must exercise regulatory authority. In one of his weekly advertisements in the New York Times, entitled "Professionalism Under Fire: Power Vs. Knowledge in St. Louis," Albert Shanker, president of the American Federation of Teachers, attacked the use of student performance on standardized tests to rate teachers.205 School boards have recently battled attempts by religious groups to exclude certain books from the curriculum and to excuse children from classes in which objectionable books are used.206 Journalists in Latin America have opposed laws requiring them to obtain licenses to work.207 The president of the American Institute of Certified Public Accountants, between 1972 and 1980, recently boasted of his organization's success in resisting federal regulation: "Congress never laid a glove on us because we worked pretty hard to keep that glove off."208 And Florida neurosurgeons have refused to treat patients in order to protest increases in medical malpractice insurance premiums.209 Professions rest their argument for self-regulation on two grounds. First, they insist that only fellow professionals possess the necessary expertise to judge professional performance. Even if true, this is self-serving, since the profession deliberately constructed the monopoly of expertise in the first place. Second, they point to the profession's independence from the state; but this assumes that the profession is more solicitous than the state of client (and other public) interests and will defend those interests against the state—empirical propositions for which there is little evidence. Furthermore, despite its emphasis on autonomy, the profession necessarily derives its regulatory power from the state. Professions do not fulfill their regulatory responsibilities very effectively. Although they claim to dedicate their technical skills to serving society, Weber notes that self-interest frequently dampens their ardor for reform. Whenever legal education has been in the hands of practitioners, especially attorneys, who have made admission to practice a guild monopoly, an economic
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 factor, namely their pecuniary interest, brings to bear a strong influence upon the process not only of stabilizing the official law and of adapting it to changing needs in an exclusively empirical way but also of preventing its rationalization through legislation or legal science.21"
 
 Like all professionals, lawyers also display their altruism by providing gratuitous or low-cost services; but the magnitude of such charity seems to vary with the publicity it receives—conspicuous production being the necessary complement of conspicuous consumption. 211 Although professions portray self-regulation as a means of reducing client uncertainty, they deliberately draft ethical rules in vague and ambiguous language to preserve the indeterminacy that is a foundation of professional power. 212 Many ostensibly "ethical" rules serve the Weberian objective of market control rather than the Parsonian goal of protecting clients and society. Rules focus on professional technique but ignore the ends to which it is directed. Enforcement is weak. Client confidentiality is invoked to obstruct external surveillance of professional misconduct. 213 Larger productive units resist professional control over their members or employees. And the goal of self-regulation often appears to be to protect the inept members of the profession rather than the society they ostensibly serve; this has been documented with respect to physicians.214 Although the number of physician license revocations increased 59 percent between 1984 and 1985, even the 1985 total was only 406 out of 553,000 physicians; in 33 of the 51 jurisdictions fewer than 5 out of every 1000 physicians suffered any other penalty. 215 Peer review organizations hired by the federal government to oversee the care rendered to Medicare patients penalized no physicians in 23 states between 1985 and 1987 and only 77 physicians in the remainder, or about one in 10,000. One reason may be that the AMA compelled the federal government to allow rural physicians to be reviewed by their rural peers according to local standards. 216 Behavior that would aggravate the seriousness of a crime were it displayed by ordinary criminals is offered and accepted as a mitigating circumstance when displayed by professionals—one extraordinary recent example is the defense of alcoholism, with which Michael Dcavcr, former White House Deputy Chief of Staff, has responded to the charge that he committed perjury in testifying to a federal grand jury. 217 One reason for systematic underenforcement of ethical and technical norms is that control of misconduct and incompetence readily becomes an arena for intraprofessional conflict, which threatens the very community that selfregulation purports to symbolize.218 Consequently, self-regulation may be more comprehensible as an assertion of status than a form of social control.219 The visible failure of self-regulation, however, could lead to assertions of control by clients and external bodies, such as legislatures, courts, and administrative agencies.220 The Federal Trade Commission has announced its intent to abrogate optometry industry rules and practices that limit the number of branch offices, ban offices in shopping malls, prohibit the use of trade names, and restrict employment by drug and department stores and optical chains.221 Congress has discussed increased regulation of the scientific research institutes it funds because of its dissatisfaction with their choice of subjects and results.222 The American Institute of Certified Public Accountants is requiring its members to look actively for financial fraud in every client, partly to protect themselves from the rising
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 223
 
 number of malpractice claims. The federal Medicare program has insisted on stricter scrutiny of the quality of services for which it pays and has made some physicians ineligible for reimbursement. 224 State health departments and licensing boards have asserted greater authority. 225 Regulatory agencies have begun to inform potential consumers about the quality of care provided by physicians and hospitals.226 When physicians threatened to exchange information about prospective patients who had previously sued for medical malpractice, lawyers responded with a threat to provide patients with a list of physicians who had been sued.227 Theoretical Frameworks for Understanding American Lawyers In the chapters that follow, I present a historical sociology of American lawyers, using the theories developed earlier to organize the data and using the data to test and refine those theories. I address the Weberian questions of how lawyers constructed their professional commodity (legal services) and sought to control their market and raise their collective status by regulating the production of and by producers and stimulating demand. I explore the Marxist question of the class location of lawyers by examining the structures within which legal services are produced. And I pursue structural functional questions about lawyers in the system of stratification, professional autonomy, self-governance, and self-regulation.
 
 3 Controlling the Production of Lawyers
 
 Lawyers Without a Profession The American legal profession did not begin to assume its present shape until the end of the nineteenth century. Some of the thirteen colonies had seen the emergence of nascent legal professions that retained their links to England, preserving the division between barristers and solicitors by sending some students to the Inns of Court in London to prepare for call to the English Bar. But these ties were thoroughly disrupted by the Revolution, which also precipitated the departure of many lawyers with Tory sympathies, including some of the most prominent practitioners. The first hundred years of independence did not provide a favorable environment for the development of the professional configuration. Associations of lawyers were weak or nonexistent and confined to cities or counties, while states were becoming the significant unit of economic and political activity. The egalitarian ideology of the Jacksonian era was hostile to state-supported monopolies, as it was to all forms of inequality. But even before Jackson's election, several states and territories had abolished or greatly abbreviated apprenticeship, then the only requirement for entry to the profession. 1 The frontier constantly beckoned to any lawyer who found it difficult to enter the bar in the more restrictive states or was unable to obtain sufficient business on the eastern seaboard. In 1800, fourteen out of nineteen jurisdictions required all lawyers to complete an apprenticeship, often extending five years (the period then required of most English solicitors); by 1840 only a third of the states did so (eleven out of thirty), and twenty years later the proportion had dropped to less than a fourth (nine out of thirty-nine). 2 Because formal legal education was little more than an alternative means of satisfying part of the apprenticeship requirement, there were few law schools and they had small enrollments and offered short courses (see Table 21). Havard Law School, founded in 1817, averaged fewer than nine students during its first twelve
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 years and did not enroll 100 students until 1840.3 In the year preceding the Civil War there were twenty-two law schools; fourteen of the fifteen northern schools had a total enrollment of 720 students, and four of the seven southern schools enrolled 252. Although several schools were substantial, most had no more than a few dozen students.4 Many private schools founded in the first half of the nineteenth century later closed or were absorbed by universities.5 In 1879, only fifteen of the thirty-eight states required formal preparation to enter practice, and only seven required three years of apprenticeship; twelve years later, only nineteen states required preparation. 6 Even when states began raising the entry barriers after the Civil War, they required apprenticeship rather than law school. In 1881, sixteen out of thirty-nine jurisdictions demanded a definite term of pupillage; only six of these allowed entrants to substitute law school, and only one excused more than a year of apprenticeship.7 Because neither state requirements nor the threat of a bar examination kept students in school, only seven out of forty-three law schools in 1881 had a three-year course (which many students did not complete); even Harvard offered only eighteen months of instruction until 1870 and two years until 1895.8 Before Langdell arrived at Harvard in 1870, no examinations were required either to enter the law school or to receive its degree.9 Starting about the middle of the nineteenth century, law schools began to proliferate, although this growth occurred later and more slowly than the expansion of medical education. Between 1800 and 1910, 450 new medical schools were founded compared with only 171 law schools, and most of the latter did not appear until the last third of the century. 10 The number of schools of pharmacy increased from 2 to 38 between the first and last quarters of the nineteenth century, and the number of medical schools from 12 to 186 between the beginning and end of that century. 11 By 1891, when almost all physicians and most ministers qualified through formal study, 80 percent of lawyers entered practice without any law school training. 12 The proportion of Philadelphia lawyers with college educations (most of whom did not study law) actually declined from more than two thirds in 1800 to less than half in I860.13 Enrollment in law schools was only three fourths that in divinity schools and a third that in medical schools in 1878; these proportions had declined to a half and a fourth by the end of the next decade.14 Yet when academic legal education did begin to expand during the last decade of the nineteenth century, the pace was rapid. The number of law schools doubled in the twenty years between 1889-90 and 1909-10, while the number of law students increased more than fourfold (see Table 21). Equally important, apprenticeship virtually vanished as a mode of entry. A study of 464 eminent Wisconsin attorneys admitted prior to 1898 found that 216 had qualified exclusively through apprenticeship, and another 116 through apprenticeship and law school; no one was known to have dispensed with apprenticeship entirely. In the two decades 1868 to 1888, the majority of students at the University of Wisconsin Law School worked in law offices while they studied, and others did so before or after. Yet the emphasis was shifting. In 1877, 70 percent of Wisconsin graduates had completed a year of law office work as well as a year of university study; sixteen years later, only 30 percent of Wisconsin graduates divided their time in this fashion, the others preferring to spend both years at the university. By 1888, less than a third of Wisconsin students simultaneously were employed in a law office. 15
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 Among the 20 to 30 percent of "elite" Chicago practitioners who belonged to the Chicago Bar Association in the last quarter of the nineteenth century, the proportion who had prepared through apprenticeship declined from 89 percent of the cohort admitted between 1831 and 1850 to 12 percent of the cohort admitted in the 1890s, while the proportion who had attended law school increased from 11 percent to 88 percent. 16 Among elite lawyers whose obituaries were published in the American Bar Association (ABA) Reports between 1900 and 1911, only 35 percent of lawyers in the midwestern cities of Cincinnati, Cleveland, Kansas City, and Milwaukee had ever attended law school, though the proportions were higher in larger cities (Philadelphia 42 percent, New York 46 percent, Chicago 56 percent, Boston 89 percent); many of those who attended law school never graduated. 17 In striking contrast, analysis of the 1182 lawyers admitted to the Illinois bar in 1915 and 1916 revealed that only 9 percent had prepared through office study (4 percent of Chicago residents and 22 percent of downstate residents, which again suggests that the speed of the transformation varied with city size).18 In New York, 18 percent of those seeking admission to the bar in 1900 had no law school training; nineteen years later the proportion had declined to less than 3 percent. In 1922, only 9 out of 643 people taking the New York bar examination for the first time (1 percent) had no law school training. 19 In California, an average of 5 percent of bar examinees prepared through office study between 1929 and 1931, and an average of 20 percent of them passed.20 During the next seventeen years, however, only 0.7 percent of bar examinees prepared through office study, and only 8.7 percent of them passed (compared with 59.9 percent of law school graduates). 21 The speed and thoroughness with which formal education displaced apprenticeship cannot be attributed to legal compulsion. In 1923, no state required entrants to attend law school.22 A dozen years later, forty-four jurisdictions continued to admit those who prepared through law office study (see Table 1). As late as 1951, thirty-five states still permitted entry through law office study, either alone or in conjunction with law school. Yet in the nineteen states for which records are available for 1947, only 112 out of 5777 bar examinees prepared that way (1.9 percent), and only 24.4 percent of them passed (compared to 55.9 percent of all examinees); consequently, law office study accounted for only 0.8 percent of those admitted." Today, entry through law office study is insignificant, although it is still permitted in eight jurisdictions (either alone or in conjunction with law school) (see Tables 1 and 13). In 1984, only 15 of the 34,318 new admittees to the fiftyone jurisdictions had prepared through law office study, and the proportion never exceeded 0.3 percent in the preceding twenty years. Even in California, those who had prepared in the office of a lawyer or judge were only 0.3 percent of July 1986 bar examinees and 0.1 percent of those passing.24 The importance of this transformation cannot be exaggerated. For more than two centuries, apprenticeship had been the sole method of qualification (it remains a prerequisite in most other countries). Until the end of the nineteenth century, the study of law in college was more an ingredient of liberal education than a form of professional training. 25 Furthermore, apprenticeship was an extremely effective mechanism for controlling both the number and the characteristics of entrants. In the period immediately after the Revolution, apprentices paid premiums of several hundred dollars—as much as $500 to a leading advocate—for the privilege of
 
 Controlling the Production of Lawyers
 
 43
 
 working for up to five years without pay; and six states restricted the number of apprentices a lawyer could supervise at a time. 26 The reasons why academic education eclipsed apprenticeship are numerous and inevitably somewhat obscure. Many lawyers did not accept apprentices. Outside the larger cities, positions may have become scarce: the number of offices in Dane County (where University of Wisconsin law students apprenticed) declined from 59 in 1860 to 54 in 1870.27 Permanent clerks (men until the turn of the century, increasingly women thereafter) were beginning to assume the tasks previously performed by apprentices, such as drafting and copying documents. Even in larger cities, apprenticeship could not satisfy the pressures for entry. Immigrants and their sons—a large and expanding proportion of those aspiring to become lawyers around the turn of the century—were not likely to be welcomed as apprentices by lawyers of different class, ethnicity, religion, and culture, whose families had been in America longer. Furthermore, the rate of increase was simply too great to be absorbed through apprenticeship: the profession nearly doubled between 1860 and 1880 and then doubled again by 1900 (see Table 22). Finally, as we will see in greater detail later, the bar examination was introduced during this period. It seems plausible that formal education offered a better chance to surmount this barrier (or at least was believed to do so by those who confronted it). By the late 1890s, 70 percent of those taking the New York bar examination had some law school training.28 But law schools possessed another advantage over law offices: automatic admission to the bar for their graduates. This perquisite, known as the diploma privilege, was introduced in Virginia in 1842 and enjoyed by nine schools in seven states in 1870. When the University of Wisconsin law school secured the privilege that year, its enrollment jumped from 13 students in 1869 to an average of 28 between 1870 and 1875. When the Wisconsin bar examination was centralized and reduced to writing, enrollment doubled again, from 60 in 1885 to 113 in 1887. Since the law school was open to almost everyone (Wisconsin accepted high school graduates until 1903), relatively inexpensive (informal allowances were made for students who could not pay the fees), and intellectually undemanding (there were no final examinations until after the 1880s), it is not surprising that it rapidly replaced apprenticeship as the mode of entry. 29 The meaning of this transformation for the professional project was ambiguous. From a late twentieth-century perspective, we associate professionalism with formal education. Yet the rise of the law school a hundred years ago actually undermined professional control over the production of lawyers and did little to elevate their status. True, state requirements for entry into the legal profession proliferated: the proportion of jurisdictions requiring some legal study (apprenticeship or academic) doubled during the quarter century ending in 1904 (from little more than one third to nearly two thirds). 30 But law school offered a relatively easy way of satisfying them, for several reasons. First, law schools demanded little or no previous education: in 1896, only 7 out of 74 schools required even a high school diploma; eight years later the proportion had risen to 51 out of 111 (as high school education became more widespread), but only 3 required a college degree, another 3 insisted on some college, and a quarter still had no educational prerequisite.31 Even at Harvard law was an undergraduate course for the majority: in 1870, 53 percent of the 115 students
 
 44
 
 AMERICAN LAWYERS
 
 lacked a college degree.32 The first entrance examination was introduced in 1875, but by 1891 only about half of all schools had adopted one.33 Second, law school itself was brief: in 1870, there were 14 one-year and 17 two-year courses; in 1880, there were 19 one-year, 29 two-year, and 4 three-year courses; a decade later, these numbers were 9, 45, and 7; and by 1900 they were 8, 47, and 47—more than half the courses still were two years or shorter.34 In 1895, 453 students were enrolled in one-year courses, 4071 in two-year courses, and 4104 in three-year courses (though the third year was often optional).35 Third, and perhaps most important, much of the growth of formal education was attributable to mushrooming part-time law schools, which allowed students to work while studying. In 1889-90, before the period of rapid growth, 51 out of 61 schools offered lull-time instruction and enrolled 88 percent of all law students. In 1915-16, only 76 out of 140 schools offered full-time instruction and enrolled only 52 percent of all law students. 36 In New York State the change was even more dramatic: the proportion of students studying full time fell from 79 percent in 1890 to 15 percent in 1930. One reason for the dominance of part-time schools was their dramatically higher student:teacher ratios, which permitted more rapid growth. In New York in 1930 that ratio was 15:1 in full-time schools but 50:1 in part-time institutions. 37 Thus, many schools quickly attained high enrollments: in 1901-02, 6 had more than 500 students and another 7 had more than 200; by 1910-11, 5 still had more than 500 students and 20 now had more than 200.38 The expansion of legal education also reflected the growth of universities: at private nondenominational institutions, the number of law schools increased from 39 in 1889-90 to 55 in 1919-20; at Catholic institutions it rose from 2 to 17; and at public institutions it rose from 19 to 36. But many law schools were not university-affiliated: the YMCA and the Knights of Columbus operated 10 schools in 1919-20, and there were another 29 independent schools.39 A study of obituaries of the 20 to 30 percent of "elite" Chicago practitioners who belonged to the Chicago Bar Association in the last quarter of the nineteenth century found that, among those who had attended law school, the proportion attending universities fell from 88 percent of the cohort admitted in the 1880s to 50 percent of the cohort admitted a decade later, while the proportion attending independent institutions rose from 8 to 49 percent. Although the "laxity" of law school admission criteria was repeatedly denounced by elite bar associations, they do seem to have opened the profession to disadvantaged categories: 49 to 56 percent of the sons of workers and small proprietors who attended law school lacked any college education, compared with 13 to 32 percent of the sons of lawyers, other professionals, large businessmen, and public officials; and 42 to 48 percent of Jewish and Catholic law students lacked any college education, compared with 22 percent of Protestants.40 The Rise of Professionalism Concern about the multiplication of lawyers unleashed by this proliferation of undemanding law schools was an important stimulus for the re-emergence of professional associations, which began in the last third of the nineteenth century. The first of the new wave of bar associations were established in the major commercial
 
 Controlling the Production of Lawyers
 
 45
 
 centers: New York City in 1870, Cleveland in 1873, Chicago and St. Louis in 1874, and Boston in 1877.41 The ABA was founded in 1878 by fewer than 100 men, and its membership remained small well into the twentieth century. Although the legal and medical professions were about the same size, only 3700 lawyers belonged to the ABA in 1910, compared with the 33,000 physicians who had joined the American Medical Association (AMA) by 1914.42 These disparities persisted: 3 percent of lawyers belonged to the ABA in 1910, 9 percent in 1920, and 17 percent in 1930—far less than the 51 percent of physicians who belonged to the AMA in 1912 and the 65 percent who belonged in 1929 (see Table 32).43 The AMA adopted a federal structure, which added the strength of state and local associations to the peak organization; the ABA remained a national body, in which state and local associations played a much smaller part. The rival National Bar Association, which was federal in structure, survived only from 1888 to 1893. ABA members were disproportionately urban as well as elite: in 1892, 83 percent of New York members came from New York City, 92 percent of Illinois members from Chicago or Evanston, all Louisiana members from New Orleans, and 70 percent of Massachusetts members from Boston. Only a small fraction of ABA members attended its annual meetings—an average of 113 for its first ten years. In 1915, it was estimated that only 35 percent of New York City lawyers belonged to any bar association, local, state, or national. 44 Municipal organizations were no more inclusive. The self-consciously elite Association of the Bar of the City of New York enrolled slightly more than 10 percent of the city's lawyers a year after its founding in 1870; this proportion had doubled by 1895 but dwindled to 10 percent in 1908 and then grew very slowly to 18 percent in 1919, 24 percent in 1926, and 35 percent in 1969.45 Although approximately 30 percent of Chicago practitioners joined the Chicago Bar Association during its first three decades, membership dropped to 18 percent of the profession over the next twenty years; even as late as 1930 it was less than 40 percent. Furthermore, members were older than the bar as a whole, disproportionately native-born, and more likely to practice in law firms.46 One can see the inspiration for these organizations in the fact that three of their five original committees were concerned with admissions, legal education, and grievances; 53 percent of the Chicago Bar Association's 1905 budget was devoted to "professional control." The Boston Bar Association contained 36 to 45 percent of practitioners between 1880 and 1920, the Philadelphia Bar Association contained 44 percent in 1900, the Los Angeles County Bar Association 46 percent in 1951, and the Bar Association of San Francisco 43 percent in 1920.47 When lawyers did participate in voluntary organizations, they invested greater energy in such local bodies: the number of city and county bar associations increased from 168 in 1890 to 258 in 1900.4S As late as 1920, more lawyers belonged to the Chicago Bar Association (2900) than to the Illinois State Bar Association (2451). In 1960, 84 percent of California lawyers belonged to local groups and 27 percent were active in them, but only 47 percent belonged to the ABA and 5 percent were active in it.49 In 1983, metropolitan bar associations in 16 major cities enrolled at least three-fifths of the practicing profession, and half enrolled four fifths.50 Yet neither municipal nor national bar associations were well placed to influence supply, for control over entry was the responsibility of the states. State as-
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 sociations were slow to emerge, at least outside the eastern seaboard. Although the first county bar association in Wisconsin was founded in 1857 and others soon followed, the state association was established only in 1878 and did not meet regularly until 1890.51 Nearly three fourths of all state bar associations were established in the last two decades of the nineteenth century. 52 Their early years were full of pitfalls: 11 of the 25 state bar associations launched between 1878 and 1888 failed to survive, and another 7 required reorganization before 1900.53 Nevertheless, there were 8 state and territorial bar associations in 1878, 20 in 1890, 40 in 1900, and 48 in 1916.54 Many, however, were little more than paper organizations. The California Bar Association, founded in 1909, had only 593 members by 1917 (perhaps a tenth of all practitioners), 500 in 1920, and 2600 by 1927.55 As late as 1948, among the 15 voluntary state associations, 2 contained less than 30 percent of practitioners, 2 had 31 to 40 percent, 2 had 41 to 50 percent, 4 had 51 to 60 percent, 2 had 61 to 70 percent, and just 3 had more than 70 percent. It was only in 1970 that 14 out of the 15 voluntary state associations attracted even half of all practitioners.56 At least in the early decades of this century, high levels of membership were secured only through the creation of "unified" or "integrated" bars, which required practitioners to join. Six jurisdictions were unified in the 1920s, 15 in the 1930s, 4 in the 1940s, 3 in the 1960s, and 3 in the 1970s.57 Even in those associations, membership was not synonymous with involvement: in 1960, only 42 percent of California lawyers (all of whom belonged to the integrated bar) had participated in its activities during the preceding two or three years.58 Nevertheless, as we will see later, the peak years of the integration movement coincided with the increasing success of supply control. If state bar associations played an important role in professionalization, the primary engine remained the American Bar Association. At the time of its founding, the ABA established a Committee on Legal Education to pursue the project of tightening entry requirements. Fifteen years later it formed a Section of Legal Education and Admissions to the Bar for the same purpose. In 1900, the two groups were joined in this task by the newly established Association of American Law Schools. Rivalry and tension between the three entities produced much discussion but little action.59 The ABA passed resolutions on the subject of legal education at only nine of its first forty-four annual meetings and took no action whatever between 1908 and 1918.60 The pace of activity dramatically accelerated in the 1920s. The ABA Committee was abolished in 1917. The Root Report, recommending formal prelegal and legal education requirements, was accepted in 1921. That year the ABA began to publish a list of the schools complying with its new standards, in the hope that deviant institutions would simply vanish, as had happened when the Journal of the American Medical Association named the schools whose deficiencies were revealed by the Flexner Report.61 The AALS progressively raised its membership criteria, framed in terms of prelegal education requirements and the length and timing of legal instruction.62 But neither group had coercive powers: nothing compelled a school to satisfy the ABA requirements or join the AALS, and students had little incentive to prefer schools that did so. Indeed, enrollment in AALS-member schools dropped from 52 percent of all law students the year the Association was
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 founded to 35 percent a quarter-century later, even though the number of member schools had more than doubled.63 The history of legal education in the first half of the twentieth century, therefore, is largely a story of the struggle by the ABA to persuade state licensing authorities (supreme courts or integrated bar associations) to adopt its entry standards. It is always risky to impute motives, particularly bad motives, to individuals and especially dangerous to impute them to groups or organizations (whose members inevitably disagree). Yet the evidence is overwhelming that lawyers became increasingly anxious about their numbers and status as the twentieth century progressed. One striking example is the conversion of John Henry Wigmore, the extremely influential dean of the University of Chicago Law School. In 1909, Wigmore and a colleague (anticipating the legal realists by several decades) conducted an empirical study of the relationship between prelegal education and law school performance. Their conclusion was unambiguous: "on the whole, and for the vast majority of men, it [further education after high school] appears not to be essentially different in its results on legal scholarship." Yet a mere six years later Wigmore issued a manifesto entitled "Should the Standards of Admission to the Bar Be Based on Two Years or More of College Grade Education? It Should." He urged that the number of lawyers be halved by requiring two years of college, defending this as "a rational, beneficent measure of reducing hereafter the spawning mass of promiscuous semi-intelligence which now enters the bar."64 Lloyd Garrison, then dean of the University of Wisconsin Law School, found only local and isolated complaints about "overcrowding" during the 1920s but observed a crescendo of concern among state bar associations after 1929.65 In 1933, the journal of the National Conference of Bar Examiners reprinted without comment two New York Times articles, one describing a German Bar Association resolution demanding closure of entry for three years and the other a decision by the Greek Minister of Justice to regulate entry to practice and forcibly retire some lawyers.66 Many lawyers naturally reasoned that curtailing entry would improve the lot of those at the bottom. In 1935, the Philadelphia Bar Association polled its members and found that 59 percent of the respondents favored limiting admissions.67 Partly in response, Pennsylvania authorized county bar associations to set quotas on the number of entrants they would admit each year (often equal to the number of retirements and deaths), a practice that continued until 1949 in some counties.68 The California State Bar conducted a plebiscite of its members in 1936 on whether graduates of schools not approved by the ABA should be required to complete at least two years of college and a preliminary bar examination before beginning their legal studies; 92 percent of those replying favored the idea.69 In a 1937 article, Young B. Smith, dean of Columbia Law School, called for the elimination of proprietary law schools: During the last ten years, more than 20,000 young men have been admitted to the bar in the city of Greater New York alone which is at least twice as many as the bar of this city has been able to absorb. This group represents 58% of the entire bar of the state of New York. The consequences have been not only disastrous to thousands of the young men, but they also have created a serious menace to the community.™
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 The combination of expanding legal education (the number of law students more than doubled during the 1920s), a growing profession (the 1930 census revealed a 31 percent increase—almost twice the rate of population growth) (see Tables 21 and 22), and a contracting economy following the 1929 crash generated something approaching panic.71 Lawyers looked enviously at physicians, who were beginning to overtake them in earnings. In 1900, the 160 medical schools had enrolled 25,213 students. The 1910 Flexner Report revealed the inadequacies of many of those schools. The AMA required graduation from high school in 1914, one year of college in 1916, and two years in 1918 (a requirement that only one state had imposed on lawyers even twenty years later). As a result, nearly half the medical schools (75) had closed and enrollment had fallen by almost 50 percent (to 13,789) by 1919-20.72 During the same period the number of law schools and law students had doubled. Consequently, the annual rate of production of lawyers in 1920 approximated the annual rate of production of physicians twenty years earlier (see Table 21). In the years following the Depression, the dispersion of income among lawyers was greater than in any other profession, disclosing the economic vulnerability of many practitioners.73 Tightening Control Over Supply
 
 Prelegal Education The battle to control supply was waged on a number of fronts. The first step was to raise the educational prerequisites for entering law school in order to limit the number and restrict the characteristics of those who qualified. We have seen that until the end of the nineteenth century no law school demanded any college education. In 1896, indeed, only 7 out of 76 law schools required even a high school diploma. This minimal prerequisite spread rapidly: in 1903, nearly half the law schools (51 out of 104) accepted only high school graduates, and these schools enrolled almost two-thirds of law students (9314 out of 14,127).74 Schools were slow to insist on even a year or two of college, however, for fear of reducing their enrollments. Harvard was the first to demand a college degree (in 1895); but more than twenty years elapsed before any law school followed suit (Pennsylvania in 1916) and another five until the next four did so (Stanford, Yale, Columbia, and Western Reserve).75 As I mentioned before, the 1909 Wigmore and Crossley study of University of Chicago law students between 1895 and 1905 offered little empirical justification for the requirement: although the best students had some college training and the worst did not, most could not be differentiated by prior education. Nevertheless, the AALS "earnestly hoped" in 1908 that its member schools would require two years of college, and in 1918 the ABA agreed. Full-time schools gradually adopted this recommendation: 7 in 1908, 31 in 1921, and 65 in 1925. But only 16 part-time or mixed schools had done so by the latter year, at which time the majority of schools still did not comply. 76 In 1927, 66 out of the 166 law schools continued to admit students with less than two years of college. Schools that raised their standards risked losing enrollment to these less demanding competitors. The
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 University of Wisconsin Law School required one year of college in 1905 and a second year in 1906; enrollment, which had varied between 200 and 262 in the years 1895 to 1903, fell to an average of 165 between 1903 and 1913.77 When Cornell required only a high school diploma in 1899, its enrollment fell from 125 to 62; when the University of Minnesota demanded a year of college in 1909, the student body shrank from 203 to 69; Yale, which insisted on two years of college in 1909 and four in 1911, saw the number of students drop from 438 in 1908-09 to 133 in 1914-15; Georgetown's enrollment almost halved, from 1130 in 1923-24 to 489 three years later, when it switched from a part-time to a full-time program and required two years of college; and George Washington experienced a drop from 1063 to 717 in the same period for similar reasons.78 It was clear, therefore, that state compulsion was going to be necessary to achieve uniformly stringent prelegal requirements. But as late as 1927, thirty-two of the forty-nine jurisdictions did not require any prelegal education and another eleven accepted graduation from high school.79 Only Kansas insisted on two years of college.80 In the next eight years, an additional twenty-one states imposed a prelegal requirement: eight accepted high school graduation, and twelve demanded some college. Even this did not necessarily protect the more elite schools from their less rigorous competitors. When Illinois demanded a high school diploma, John Marshall, a part-time school in Chicago, established its own high school; Portia (in Boston) responded in the same way to the Massachusetts requirement. And Westminster in Denver and Suffolk in Boston created their own colleges when state authorities began to require some college education.81 Beginning in 1936, the ABA's annual Review of Legal Education included a map highlighting in black those states requiring less than two years of college. Fifteen were blacked that year, eight in 1938 (all in the South), and five in 1942. By 1948, the Review concluded that it had won the campaign and dropped the map, although three southern states continued to accept high school graduates as late as 1954, and another two states had no prelegal requirement. 82 By 1970, eight states required a college degree and another thirty insisted on three years of college.83 Today, only California allows applicants to take an examination in lieu of college; thirty-nine jurisdictions require three years and eleven a college degree (see Table 1). Changes in the educational backgrounds of practicing lawyers reflected these ABA pressures, mediated by the states and law schools, as well as the general rise in educational levels (see Table 3.a). The prevalence of college educated lawyers actually appears to have declined in the course of the nineteenth century. The proportion of Massachusetts lawyers who had graduated from college fell from nearly 70 percent before 1840 to 58 percent of those admitted between 1870 amd 1890.84 Among the 20 to 30 percent of "elite" Chicago practitioners who belonged to the Chicago Bar Association in the last quarter of the nineteenth century, the proportion with some college education declined fairly steadily from 77 percent of the cohort admitted in the 1850s to 60 percent of the cohort admitted in the 1890s.85 In the last quarter of the nineteenth century, some incomplete data indicate that just a fourth or fewer of all law students had college degrees. An elite school like Harvard showed a very different pattern, however: after 1870 more than three
 
 50
 
 AMERICAN LAWYERS
 
 fourths of its students were college graduates.86 And Harvard required a college degree in 1895; although it tolerated some exceptions until 1909, 3439 out of 3488 students enrolled between 1896 and 1910 were college graduates (99 percent).87 Other elite schools had much lower proportions of college graduates in the 1890s (Columbia 43 percent, Northwestern 39 percent, Yale 31 percent, and Michigan 17 percent).88 In nonelite schools the proportion was insignificant: 2 out of 60 students at Washington and Lee in 1894, for instance.89 In 1895 it varied inversely with the length of the course: 28 percent in the twenty law schools with a threeyear course, 15 percent in the thirty-nine with two-year courses, and virtually none in the eight with one-year courses.90 There were also significant regional variations. Among elite lawyers whose obituaries were published in the ABA Reports between 1900 and 1911, 60 percent of Chicago lawyers had college degrees, 63 percent of New York City lawyers, and 74 percent of those in Boston and Philadelphia.91 It appears that as more aspiring lawyers sought formal legal education rather than (or in addition to) apprenticeship, law school initially displaced college as an undergraduate degree instead of supplementing it as a graduate course.92 Moreover, even the low proportion of law students who had graduated from college greatly exceeded the proportion among those who qualified through apprenticeship—a majority of new lawyers until the turn of the century. In the early twentieth century, as enrollment in part-time law schools gradually overtook that in full-time schools, the prelegal education of entrants may have declined further. A questionnaire answered by 300 out of the 900 lawyers admitted to the New York bar in 1925 and still practicing in 1930 indicated that 87 (29 percent) had no college, 33 (11 percent) had only one year, 45 (15 percent) had two or three years, and 135 (45 percent) had a college degree.93 These aggregate figures were a composite of two distinct streams. Although George Washington University Law School required only a high school education in 1913-14, 36 percent of its students were college graduates and 27 percent had some college education.94 Yet a quarter-century later, a survey of evening students at a District of Columbia law school (probably also George Washington) revealed that only 28 percent had college degrees, 32 percent had two years of college, and 40 percent had only a high school education.95 We can see the same contrast in California: in 1924-25, only 21 out of 112 law students at Hastings had college degrees (19 percent); but the following year 115 out of 314 Stanford law students did (37 percent); and the year after that 181 out of 195 Berkeley law students were college graduates (93 percent). 96 Yet change occurred at all law schools, if more slowly. A study of lawyers practicing in New York City in the 1960s found that half of those admitted before 1920 had less than two years of college and 20 percent had never attended college, while all of those admitted between 1955 and 1960 had some college and only 4 percent had less than two years.97 Among those accepted by the University of San Francisco Law School in 1933, 77.8 percent had less than two years of college; fifteen years later the proportion had fallen to 28.6 percent. Some California schools continued to admit students with little regard to their prior education, however: between 1936 and 1942, 58.3 percent of those accepted at McGeorge (then an unaccredited part-time school) had less than two years of college, and the proportion remained 54.2 percent in 1946-49.'J8 A 1948 survey answered by 107 of the
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 122 ABA-approved law schools revealed that only two thirds of entering first-year students had even two years of college. And at some schools, the proportion of entering students with that level of education was much lower: less than 20 percent at 5 percent of the ABA-approved schools, 20 to 29 percent at another 7 percent, 30 to 39 percent at 11 percent, 40 to 49 percent at 14 percent, and 50 to 59 percent at 12 percent." We can distinguish these two streams in the profile of those taking the bar examination. In 1930, 42 percent of examinees had no college education.100 In August 1932, 16 percent of California examinees had not graduated from high school, another 19.2 percent had no college education, and only 39.9 percent had college degrees."" Between 1936 and 1941, the proportion who had not completed high school fell to 3.1 percent, another 8.6 percent had no college education, and the proportion of college graduates increased to 59.8 percent. 102 Furthermore, those who passed the bar examination were considerably better educated: 26 percent had some college education in 1930 and 28 percent in 1932; 53 percent had college degrees in 1932 and 75 percent between 1936 and 1941 (see Table 19).103 The advantage that prelegal education appeared to give examinees may explain the surprising statistic that 62.9 percent of a sample of New York City practitioners in 1934 were college graduates. 104 Nationwide, the proportion of the profession who had attended college increased from two thirds in 1949 to more than 90 percent in 1970; the proportion with college degrees doubled, from 37 to 73 percent (see Table 3.a). From our present perspective, the requirements of a high school diploma and a college degree seem neither unreasonable nor exclusionary. It is essential to remember, however, that free secondary education became generally available only in the twentieth century and college education did not begin to expand dramatically until the 1960s. Only 16.3 percent of seventeen-year olds had graduated from high school in 1920, 28.8 percent in 1930, and 49 percent in 1940—years that span the period when high school graduation became a requirement to enter the legal profession. Only 6 percent of all white men had graduated from college in 1940, 10.3 percent in 1960, and just 15 percent as late as 1970. The proportion of college graduates among black men was consistently less than half that of whites (see Table 3.b). Thus, the requirements of prelegal education had a substantial effect on the numbers and composition of the legal profession when they were first imposed, if they are less significant today.
 
 Legal Education Although prelegal educational requirements may have reduced the pool of aspiring lawyers during the first half of this century, legal education clearly was the central gatekeeper.105 We have seen that nineteenth-century requirements were very lax: in 1879, twenty-three out of thirty-eight jurisdictions required no legal study whatsoever; and of the fifteen demanding some, only seven insisted on three years.106 In 1891, sixteen still required no law study, another sixteen required only two years (three for those with no undergraduate education), and only three demanded three years for all entrants.107 In 1904, just under two thirds of the states required any
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 law study, and nineteen demanded three years.108 By 1928, forty-one out of fortynine jurisdictions called for some legal training. 109 These requirements were tightened in two ways. First, as we have seen, states began to reject the alternative of apprenticeship, although only after formal education had effectively displaced it for different reasons. Other routes to practice also disappeared. California was one of the few states that continued to permit preparation for the bar examination exclusively through private study and correspondence schools as well as through office study (apprenticeship). Among those taking the 1930 bar examination, 7.6 percent had studied through correspondence courses and 0.8 percent had studied privately, but only 8 percent of the former and none of the latter passed, compared with 51 percent of those with law degrees.no Consequently, only 43 of the 1182 lawyers admitted to the California bar in the years 1929-31 (3.6 percent) had prepared outside of law school."1 Among those taking the August 1932 bar examination, 4.5 percent had taken correspondence courses and 1.4 percent had studied privately; but only 12.9 percent of the former and 10.0 percent of the latter passed, compared with 60.4 percent of those with law degrees.112 Between 1932 and 1948, only 1.2 percent of bar examinees studied privately and 3.4 percent took correspondence courses. Furthermore, their pass rates were only 11.3 and 11.2 percent, far lower than the 59.9 percent among those who had graduated from law school.113 But though the pass rate of those preparing through correpondence courses or in law offices remains low, it is significant that a dozen or more lawyers continue to enter the California bar through these avenues each year—which at least should inspire some skepticism about the formal educational requirements of other jurisdictions (see Table 20.a). Few other states have admitted significant numbers of entrants without a law degree in recent decades. As early as 1939, 96 percent of Michigan practitioners had attended law school.114 In 1951, six states still allowed preparation through private study (though another two had just abolished it). But in 1947 no one sought to qualify this way in four of those states, and only one examinee passed in each of the other two. Ten states allowed qualification through correspondence schools in 1951. But of the six for which statistics were available in 1947, only 3.7 percent of examinees qualified in this fashion, and only 7 percent of these passed, compared with 47 percent of all examinees; thus, correspondence school students constituted only 0.1 percent of new lawyers in these states .ns Even in California correspondence school students were only 0.7 percent of those taking the July 1986 bar examination and only 0.06 percent of those passing.11'' As a result, the proportion of practicing American lawyers who had attended law school increased from 76 percent in 1949 to 97 percent in 1970, and the proportion holding a law degree rose from 62 to 93 percent (see Table 3.a). A second means of tightening entry requirements was to lengthen the period of law study. In 1870, seventeen of the thirty-one law schools offered two-year courses and another fourteen taught only a single year; ten years later, four courses were three years long and twenty-nine were two years, while the number of oneyear courses had only grown to nineteen. Yet schools lost enrollment by lengthening their courses, as long as shorter alternatives were available.117 Only a fraction of students completed even a two-year curriculum, often preferring to spend more time in apprenticeship. In 1872, attrition between the first and second years was
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 43 percent at Yale, 49 percent at Harvard, and 62 percent at the University of Missouri.118 As late as 1927, nine jurisdictions still required no law study, two required less than two years, and seven required only two years. 119 Yet even without state compulsion, the number of law schools with courses shorter than three years was declining: from 54 out of 61 in 1889-90 to 8 out of 147 in 1922 and 10 out of 176 in 1927-28.12° And the number of law students enrolled in such schools dropped from 3186 out of 4486 in 1889-90 (71 percent) to 980 out of 47,320 in 1927-28 (2 percent) (see Table 2).121 As longer courses became the norm, schools adopting them did not have to fear losing students: among part-time schools that extended their courses from three to four years between 1922 and 1923, enrollment increased 30.1 percent at three, although it shrunk 11.6 percent at another four. 122 Still, the formal curriculum did not necessarily determine the length of a student's legal education: in Georgia in 1950, three fourths of all law students took the bar examination before graduating. 123 Alfred Reed summarized this transformation during the period of most rapid change. Dividing jurisdictions into technically advanced (requiring consecutive general and legal education), intermediate (requiring both but allowing them to occur simultaneously), and primitive (failing to require one or both), he noted that the proportions in the three categories had been equal in 1927-28, but seven years later twenty-four jurisdictions were advanced, eighteen were intermediate, and only seven were primitive (see Table 2).124 Neither the monopoly of law school nor the lengthening of its curriculum to three full years (or their part-time equivalent) effectively controlled the production of lawyers.125 We have seen that the number of law schools doubled in the last decade of the nineteenth century and the first decade of the twentieth, while enrollments increased fourfold. In the following twenty years the number of law schools increased by almost 50 percent and enrollments doubled again (see Table 21). This growth was not evenly distributed. First, it was concentrated in a few large cities, notably those with significant immigrant populations. In 1904, there were five law schools in New England (mostly in Boston), four in New York City, six in Chicago, and seven in the District of Columbia.126 Second, most of the growth occurred through the founding or expansion of part-time schools with minimal entrance requirements. The first was the Columbian Law School, established in Washington, D.C., in 1865 to serve federal employees whose workday ended at 3 P.M.; five years later it was joined in the District by National Law School.127 Northwestern College of Law opened in Portland, Oregon, in 1884 and Metropolis Law School in New York City in 1888 (later absorbed by New York University). 128 By 1901, New York Law School was the second largest institution in the country; five years later it was the largest, with 1050 students.129 In 1889-90, the 51 law schools offering full-time instruction (out of a total of 61) enrolled 88 percent of all law students. A quarter-century later the number of full-time schools had increased by half (to 76), while part-time institutions had multiplied more than sixfold (to 64); consequently, the former enrolled only 52 percent of all students.130 One reason part-time schools could grow so rapidly was their poor student:teacher ratio—three times higher than that of their full-time
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 counterparts. If we construct two categories—full-time schools with long courses and schools that were either part-time or offered short courses—the 51 schools in the former category in 1889 had dwindled to 24 ten years later, though enrollment remained constant at just under 4000; but the 55 schools in the latter category had multiplied by 50 percent, and their enrollment had doubled to 7631. The expansion of part-time legal education accelerated in the twentieth century. Suffolk Law School in Boston was founded in 1914 (over the opposition of Harvard); it enrolled 460 students in 1915, 1512 in 1922, 2018 in 1924, and almost 4000 in 1928, when it had become the largest law school in the world.131 Its proprietor, Gleason Archer, achieved this growth through aggressive promotion, including a weekly national radio broadcast, publication of books and speeches, the construction of a neon sign on the roof of the school building, which could be seen for miles, and extensive advertising.132 California law schools paid commissions to students and other solicitors for each new enrolee, and a faculty member from one school was hired as dean of another and paid for each student he lured away from his former employer.133 A few large part-time schools in major eastern cities produced a disproportionate number of lawyers. In 1928, 56 percent of all part-time students studied in Boston, New York City, Newark, and the District of Columbia; 43 percent attended eight schools in Boston and New York; and just five New York schools accounted for 31 percent. 134 These centers of immigration experienced unprecedented growth in the 1920s: law school enrollment in cities with populations over 200,000 increased 114 percent during the 1920s—47 percent in full-time schools but 142 percent in part-time institutions. 135 In 11 of the 60 American cities with more than 120,000 people in 1930 the profession grew between 20 and 39 percent during the decade.136 Interstate migration also created demand for legal education. Although California ranked only sixth in population in 1933, it contained the largest number of law schools (twenty), a third more than its nearest competitor (Ohio); and California's 2800 law students were a fifth of its total practicing bar.137 We can see the dominance of part-time legal education in the fact that among Illinois bar examinees in 1915 and 1916, 59 percent of Chicago residents had studied at Chicago night schools and another 7 percent at Loyola, a mixed school with both full-time and part-time students. 13X The ABA responded to this explosive growth by seeking to persuade states to restrict entry to graduates of approved law schools while simultaneously raising its accreditation standards. This was an uphill battle, rendered more difficult by the influential Reed Report commissioned by the Carnegie Foundation, which had recommended that part-time schools continue to prepare lawyers for the lower tier of a "differentiated bar."139 When the ABA first promulgated its minimum standards in 1921-22, only 31 out of 148 schools complied.140 Among a 1930 sample of New York lawyers admitted in 1925, 70 percent had graduated from unapproved schools.141 In 1927, unapproved schools outnumbered approved schools by almost 2 to 1 and enrolled more than twice as many students (see Table 21). Furthermore, unapproved schools often received strong support from alumni serving in state legislatures; throughout the 1920s, an average of 25 graduates of Suffolk Law School (the largest in the nation) sat in the Massachusetts legislature.142 Nevertheless, the ABA slowly prevailed. During the 1930s, California, Ten-
 
 Controlling the Production of Lawyers
 
 55
 
 nessee, Ohio, and Texas all engaged in deliberate campaigns to put the unapproved schools out of business.143 A committee appointed by the State Bar of California to survey legal education and admissions to the bar issued the following report in 1933: Three questions arise: First, can the bar of California absorb this yearly influx [of 600 new lawyers]? . . . As to whether the bar of California is overcrowded, every lawyer knows the answer.. . . For every one who gives up a place in the profession there are always two crowding forward to take his place. .. . It is evident that as long as 20 schools operate in the state without restrictions, California will continue to be overcrowded with lawyers... it seems apparent that some of these 20 schools have but little excuse for existing. l44
 
 Between 1928 and 1931, enrollment at unapproved schools declined 29 percent while that at approved schools rose 14 percent (some of this shift is attributable to the accreditation of previously unapproved schools).145 Enrollment in approved schools exceeded that in unapproved in 1936; approved schools outnumbered unapproved the following year; and these differences steadily widened. Yet in 1938, only two of the twelve Tennessee law schools were approved by the ABA; one offered just a single year of instruction, and another three offered two years; consequently, Tennessee had one law student for every three practicing lawyers.146 During the Depression and World War II, when demand for legal education fell, attendance at unapproved schools declined and a number were forced to close. Of the forty that were founded between 1930 and 1949 but failed to obtain ABA approval, half had ceased operations by 1950. Indeed, sixty-nine of the seventy schools that closed between 1930 and 1950 were unapproved. 147 Unapproved schools did not share in the postwar recovery, in part because veterans' benefits were available only to those attending approved schools.148 Yet in Georgia in 1949, unapproved law schools graduated almost twice as many law students as approved schools (340 versus 182).14" Lawyers continued to look enviously at physicians. In 1939, all but one of the forty-eight states required physicians to have graduated from an approved medical school, of which there were only sixty-seven. By contrast, only 57 percent of the 180 law schools were approved by the ABA, and they enrolled only 64 percent of all students.150 Yet by the end of that year enrollment in approved schools was twice that in unapproved; the ratio reached 4:1 during the war, 10:1 in the mid1950s, and is more than 20:1 today (see Table 21). In 1935, only nine states required entrants to have graduated from an ABA-approved law school; but the number quickly rose to twenty in 1937, twenty-three in 1938, and forty-six in 1979 (see Table I).151 By 1949, those who had attended approved schools constituted 64.4 percent of all lawyers listed in the Martindale-Hubbell directory (85.1 percent of those who had attended law school); only 9.7 percent had attended an unapproved law school (though another 1.5 percent had attended unlisted law schools that almost certainly were not approved).152 In the 1950s a number of unapproved schools were absorbed by approved schools: the Washington College of Law by American University, Columbian Law School by Catholic University, National
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 Law School by George Washington University (all in the District of Columbia), and Westminster Law School by the University of Denver.153 Between 1965 and 1984, graduates of unapproved schools accounted for only 3.8 percent of all those passing the bar, and the proportion never exceeded 7.7 percent in any one year (see Table 17). Although unapproved schools survive (some because they hope to gain accreditation), thirty-five of the fifty-eight schools in 1979 were located in a single state, California, and they enrolled 70 percent of the students in such schools.154 Yet even California tolerated unapproved schools reluctantly. In 1937, the state bar association was given authority to require those not attending approved schools to take a so-called "baby" bar examination at the end of their first year of law study. It imposed that requirement on all who prepared through private study, law office study, and correspondence schools as well as those attending an unapproved school a specified proportion of whose graduates failed to pass the regular bar examination—30 percent in 1937, gradually increased to 60 percent in 1949.155 The baby bar was a significant obstacle: in June 1941, all three who prepared through law office work, all three who prepared through private study, and forty-three of the forty-four who prepared through correspondence school failed. 156 Between 1938 and 1947, the pass rate on the baby bar ranged from 20 to 60 percent (and appeared to vary inversely with the number taking it), although graduates of many unapproved schools did much better.157 In 1932, unapproved schools prepared 65.8 percent of all law school graduates taking the California bar examination but only 48.9 percent of those passing.158 Graduates of unapproved schools have consistently had lower pass rates on the bar examination than those of approved schools: 41.9 percent compared with 84.4 percent in 1932 and 51.7 percent compared with 73.8 percent between 1932 and 1949 (see Table 20.a).15'J In 1979, sixteen California law schools were approved by the ABA, another seventeen were approved by the state bar, and fifteen were approved by neither. The last category of school enrolled only 600 students, however, compared with 20,000 in the first two, and only 51 of its graduates passed the July 1982 bar exam compared with 3000 from schools approved by the ABA or the state bar. 16° The largest unapproved school, Western State University College of Law applied for ABA approval in 1986 because it feared the eventual elimination of unapproved institutions. 161 Although the proportion of those passing the California bar examination after preparing at schools not approved by the ABA declined from 46 percent in 1934 to a low of 14 percent between 1948 and 1949, it has fluctuated around 30 percent for the last 40 years (see Table 20.a). The virtual monopoly of ABA-approved schools has not halted the expansion of legal education. Several schools have gained ABA approval nearly every year since the 1930s; and the pace of accreditation increased at the end of the 1960s— seventeen were approved in the decade 1968 to 1978—with the result that the number of schools presently approved (175) has doubled since 1935. One reason for this expansion is that monopoly carries responsibility as well as conferring power: the ABA fears that a refusal to accredit might stimulate a lawsuit challenging its authority. Thus, it repealed the categorical exclusion of proprietary (profitmaking) schools in the 1970s under threat of losing the accreditation power conferred by the U. S. Commissioner of Education, although it still has not approved
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 such a school.162 More recently, it accredited the O.W. Coburn School of Law at Oral Roberts University, which requires both students and faculty to sign a pledge "recognizing Christ and following his example" and insists that faculty answer questions about their spiritual beliefs and students submit a recommendation from a clergyman.163 At the same time, there is some evidence that the standards for approval were tightened in the 1960s, with the result that eight institutions thinking of launching law schools decided against it.164 In 1987 all three schools that applied for accreditation in 1987 were rejected. Old College, Nevada School of Law—the only law school in the state—closed as a result; although thirty-eight out of its approximately seventy-five graduates had passed the Nevada bar, they were denied admission because the school lacked accreditation. Western State University in California, which has appealed the ABA decision, claims that it spent $2.5 million to improve its library, remodel its buildings, and hire consultants to guide it through the accreditation process and lost another $2 million in tuition payments foregone when it raised admission standards and cut enrollment. St. Thomas University College of Law in Florida plans to reapply. 165 The virtual demise of unapproved schools has also meant the decline of parttime law study. The rapid expansion of law schools between 1889 and 1928 had resulted largely from the growth of part-time education. In 1889, 74 percent of law students studied full time; by 1928, the proportion had fallen to 33 percent (see Table 5). The number of full-time students increased almost fivefold during this period, but the number of part-time and mixed students multiplied 28 times. But the Depression seriously reduced the market for part-time study. Between 1928 and 1931, part-time enrollments fell 21 percent while full-time enrollments declined only 2 percent.166 The difference was particularly pronounced in large East Coast cities: in Boston, part-time enrollment fell 32 percent while full-time enrollment declined only 3 percent; in New York, part-time enrollment fell 44 percent (52 percent by 1932), while Columbia lost only 16 percent of its students; in Newark, part-time enrollment was down 45 percent.167 Still, 46.4 percent of law school graduates taking the August 1932 California bar examination had studied in evening schools. At the same time, the proportion of part-time law school graduates who passed the examination was only half that of full-time graduates. 168 Nevertheless, about a third of the members of the New York County Lawyers' Association in 1934 were graduates of part-time schools.169 The ABA campaign against unapproved law schools disproportionately affected part-time education. In 1936, seventy-five approved schools offered fulltime education, eighteen were mixed, and only one was exclusively part time; by contrast, only eight unapproved schools were full time, seventeen were mixed, and seventy-one were exclusively part time. 170 In 1972, thirty-four of the thirty-nine part-time schools were unapproved. 17 ' Within ABA-approved schools, the proportion of part-time students declined to 13 percent of total enrollment in 1979, and since then it has risen to only 18 percent. Although the proportion of students at unapproved schools who study part time remains high, the absolute number of such students remains very small (see Table 5). Part-time students were concentrated at schools with limited resources and suffered a higher rate of attrition, largely through withdrawals. 172 At an unidentified metropolitan law school in the 1950s, only 3 percent of the full-time students withdrew during their first year,
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 compared with 17 percent of the part-time students.' 73 Despite ABA regulation, however, approved and unapproved schools continue to compete by offering parttime education. When ABA-approved Saint Louis University School of Law terminated its night program in 1976, unapproved Laclede School of Law opened in the same city the following year. Having failed to persuade the Missouri Supreme Court to allow its graduates to take the bar examination, it obtained legislation empowering the state board of education to accredit law schools. Saint Louis University responded by reopening its night program in the fall of 1988.174 The decline of part-time schools has rendered legal education financially less accessible to students from poorer backgrounds. Evening instruction makes it far easier for students to support themselves by working. More than half the full-time students at an unidentified metropolitan law school in the 1950s did not work at all, and another 36.2 percent worked 30 hours a week or less; by contrast, all the part-time students worked, and 94.2 percent worked more than 30 hours.175 Parttime schools also charge lower tuition—about half that of full-time schools (although students must pay for a longer period—usually an extra year). Evening students at George Washington University Law School in 1940 spent only 13 percent of their income on tuition and books.176 In 1948-49, median full-time tuition at all ABA-approved law schools was $324, while median part-time tuition was only $200.177 Financial barriers have grown in importance as the cost of law school has risen. At the beginning of the century, public legal education was virtually free: Wisconsin charged no tuition to residents in 1907, just a $10 fee for each semester.178 By contrast, private school tuition has always been very expensive: Harvard, Yale, Columbia, and Stanford all charged more than $300 a year in the late 1920s.179 Tuition at a wide variety of schools increased more than tenfold between 1927 and 1984, generally faster than the rate of inflation, and at some it rose thirtyfold (see Table 6). Between 1938 and 1951, tuition increased more than 200 percent at two of the ninety-three ABA-approved schools, 100 to 200 percent at twelve, 75 to 100 percent at nineteen, and 50 to 75 percent at twenty-seven. It increased 233 percent at one of the twenty-nine unapproved schools, 100 to 200 percent at five, 75 to 100 percent at two, and 50 to 75 percent at eight.180 Between 1940-41 and 1956-57, the median total annual cost of law school jumped from $450 to nearly $1000 for commuting students and from $750 to $1500 for resident students; the latter paid more than $2000 at fifteen of the eighty schools responding.181 Between 1948-49 and 1954-55, the median tuition at 116 schools increased from $324 to $400. Between 1955 and 1970, median tuition at 76 private law schools increased from $669 to $1705; at public law schools it rose from $229 to $523 for residents and from $537 to $1235 for nonresidents (all in constant 1970 dollars).182 In the eight years following 1974, tuition increased 60 percent for residents at state schools and 43 percent for nonresidents, but it rose 87 percent at private schools.183 In 1983-84, the median cost of tuition and living expenses was $7361 for residents at public law schools, $9529 for nonresidents, and $11,929 for law students at private institutions; it exceeded $9000 at almost half the ABA-approved schools.184 In 198687, tuition alone averaged $9399 at a sample of 26 private law schools (up 9.6 percent from the previous year) and $2138 for in-state and $5018 for out-of-state residents at a sample of 26 public law schools (up 10.7 and 7.6 percent, respec-
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 lively). Because the cost of undergraduate education has risen at a similar pace, the aspiring lawyer must sustain this burden for seven years, not just three. Financial aid was severely limited until recently. In 1948-49 a sample of 72 law schools spent only $7.04 per student per year; five years later they still spent only $31.15.186 The total amount of scholarship awards increased from $238,815 in 1948-49 (72 schools reporting) to $1,887,491 in 1956-57 (99 schools reporting) and $2,228,381 the following year (115 schools reporting). Nevertheless, only about 14 percent of all students received scholarship aid in the latter two years, and for students at half the schools the chances of a scholarship were about one in twenty. Furthermore, only about a third of the scholarships were awarded purely on the basis of need.187 Among the five Pennsylvania law schools in 1952, two (Duquesne and Dickinson) offered no scholarships, Pittsburgh offered the interest on an endowment of $7000 (probably less than $200 a year), Temple offered one scholarship, and the University of Pennsylvania remitted the tuition of about 4 percent of its students.188 Only 20 out of 127 ABA-approved law schools offered student loans in 1954, and only 6 schools had even $25,000 a year to lend. 189 Two years later, virtually all loan funds still were intended to meet short-term emergencies rather than finance the cost of law school; few schools had more than $10,000 in outstanding loans at the end of 1956-57.19° Today, students can pay the extraordinary costs of higher education only by going deeply into debt. Two thirds of all law students applying for financial aid in 1982-83 had already accumulated educational debts of at least $4700; they would leave law school with an estimated median debt of $14,700, but the average debt of 1986 Yale graduates was $23,000.'" In October 1984, federally guaranteed loans to students at ABA-approved law schools totaled $400 million, representing 51 percent of tuition and fees at the 72 public law schools and 45 percent at the 101 private schools.192 The magnitude of the burden on all student borrowers (not just law students) is suggested by the fact that the federal government expected them to default on $1.09 billion in 1985, or 11.7 percent of outstanding loans.193 If the cost of entry does not limit the number who aspire to become lawyers (since every place at all ABA-approved schools has been filled in recent years), it certainly influences who can aspire to do so and their careers after graduation. The central role of ABA-approved law schools as gatekeepers to the profession has greatly intensified the competition to enter them. The ease with which law schools could be established and the profits that could be earned from them in the 1920s and 1930s (most of the 67 independent unapproved law schools in 1936 were proprietary) ensured that virtually anyone wishing to become a lawyer could find a place in a law school.194 In 1927-28, Yale was the first law school to adopt a selective admissions policy, limiting its entering class to 100, requiring an undergraduate transcript, recommendations, and an interview, and developing the first aptitude test in 1928. The next year 274 applicants sought one of those 100 places. Columbia followed suit in 1928-29 and was soon joined by Chicago, Northwestern, and Pennsylvania.195 Nevertheless, 280 of the 409 applicants who took the Columbia entrance examination in 1931 were admitted (68 percent). 196 And Harvard continued to accept every applicant with a bachelor's degree and the ability to pay: this was still the era of the "gentleman's C." As late as 1937-38 it admitted 81 percent of all applicants.197 In 1940, 29 percent of evening students at a reputable law school
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 in the District of Columbia (probably George Washington) had earned poor grades at college.198 In 1950, the Lamar School of Law of Emory University in Atlanta, Georgia, accepted students with a college grade point average (GPA) of 1.3 (slightly better than a D).' 99 Although a few law schools had their own entrance examinations before World War II, the Law School Admission Test (LSAT) was not instituted until 1947, and entry to law school became significantly competitive only in the 1960s. In 194849, 87 percent of applicants to a sample of 136 law schools met the minimum requirements for admission and 70 percent were accepted (81 percent of those applying to part-time schools).200 Among California schools that year, Berkeley accepted only one applicant out of three, Stanford two out of five, and USC two out of three, but most others accepted more than four out of every five.201 The University of Pennsylvania Law School accepted one out of every three applicants in 1953, although the Medical School accepted only one out of sixteen.202 As late as 1960, Harvard still admitted half of all applicants.203 The situation began to change in the 1960s. In response to a 1963 survey, forty-five out of sixty-two full-time schools said they recently had raised their admissions standards, as did sixteen out of twenty-nine mixed schools and all eight part-time schools.204 By the late 1960s, the ratio of applicants to acceptances had increased dramatically: 3.0 at Berkeley (it had been 1.4 a decade earlier), 3.2 at Columbia, 3.9 at Harvard (also twice what it had been a decade earlier), and 5.1 at Yale. It was high even at less prestigious public institutions: 2.2 at Illinois, 1.5 at Iowa, 2.2 at Minnesota, and 3.1 at Hastings (which had admitted every applicant at the end of the 1940s).205 One index of the pressure on places is the ratio of LSAT examinees to law school entrants the following year (although some examinees never apply). This climbed from less than 1:3 in 1947 to 3.4:1 in 1976-77', before declining to 2.7:1 in the last four years (see Table 4). As a result, the median LSAT scores of those admitted rose dramatically: at Harvard, for instance, from 630 in 1960 to 725 in 1974.20<s In 1975, the ninety most competitive ABA-approved schools were as selective as the eighth-ranked school had been in 1961; all 163 ABA-approved schools were as selective in 1975 as the 27 most competitive schools had been in 1961.207 High school and college grades also reveal the difficulty of entry. In 1969, 15 percent of college freshmen declaring an interest in law school had earned A averages in high school and 25 percent had earned C averages or lower (compared with a 13 and 33 percent of the total freshman population). In 1981, 34 percent of prelaw students had earned A averages and only 10 percent had earned C averages (compared with 21 and 19 percent of the total freshman population). In 1969, 12 percent of entering law students had college GPAs of A (compared with 20 percent of all graduate students and 30 percent of medical students). In 1981, 41 percent of entering law students had A averages (compared with 29 percent of all graduate students and 60 percent of medical students).208 At a sample of 23 law schools, the mean undergraduate GPA rose from 2.76 (1964-66) to 3.04 (1971-72) to 3.35 (1975), not all of which can be explained by grade inflation.209 Since 1972, the number of students who completed the centralized application forms sent to all ABA-approved law schools has been approximately double the number who entered law school the following year (see Table 4). In 1975-76, about
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 40 percent of law school applicants were not accepted by any ABA-approved school. The absolute number of disappointed applicants increased eightfold between 1962 and 1977.21° In the fall of 1970, 353 full-time and 306 part-time places remained unfilled in ABA-approved law schools, but the numbers dropped to 52 and 35 the following year, and since then virtually every place has been taken. 211 One indication of the value of academic qualifications is the fact that in medicine, where supply control is even more stringent, an estimated 10,000 practicing physicians hold counterfeit degrees.212 Those who gain admission to an ABA-approved law school still must graduate. Until fairly recently, this was a major hurdle. Because of insufficient academic preparation, ability, or interest (perhaps a function of easy entry, low tuition, and uncertain future rewards), a substantial proportion of law students did not earn their degrees. Between 1904 and 1908, 174 Yale students were excluded on academic grounds; and 250 of the 700 students who entered Harvard in the fall of 1926 failed to complete the first year. 213 Between 1920 and 1929, 39 percent of Harvard matriculates and 73 percent of part-time Suffolk Law School students failed to graduate.214 (By contrast, attrition seemed to disappear when Yale adopted a selective admissions policy in 1926, rejecting two out of every three applicants; a total enrollment of 296 in 1929 suggests that virtually all of the 100 students admitted in each of the previous three years was still attending.) 215 In 1936, firstyear attrition was estimated to be one third to one half at the University of Illinois, one third at Minnesota, one fourth to one third at Chicago and Michigan, and one fifth at Northwestern and Wisconsin.216 Nearly a third of the students entering Harvard in 1937 failed to complete the first year. 217 Attrition rates remained high even after World War II. A third or more of students entering in 1948 either were dismissed or withdrew during their first year at such prestigious California schools as Stanford (29 percent), Berkeley (32 percent), USC (37 percent), and Hastings (31 percent). And comparable proportions left other schools during the first or second year at Chicago (39 percent), Minnesota (48 percent), NYU (31 percent), Pennsylvania (25 percent), Texas (30 percent), and the University of Washington (46 percent) , 218 At the University of Pennsylvania in the early 1950s, 15-20 percent of law students failed to complete the first two years, whereas only 5 percent failed to complete the entire four years of medical school.219 In the decade 1949 to 1959, law student attrition was 36 percent at fulltime ABA-approved schools, 54 percent at full-time unapproved schools, 55 percent at part-time approved schools, and 67 percent at part-time unapproved schools.220 As admissions became more competitive in the 1950s, however, the situation began to change. Yale, which had been the first to adopt a selective admissions policy in 1926, lost only 1 percent of its students in 1947; by that time attrition at Harvard had fallen to 11 percent.221 One study found that attrition in 43 law schools fell from 30 percent in 1956 to 14 percent in 1970.222 I calculated attrition as the proportion of entrants no longer enrolled two years later (three years later in part-time programs). Both the University of Wisconsin and Harvard experienced an average attrition of 38 percent in the 1920s. Harvard remained at that level until the war, although Wisconsin fell to 22 percent in the 1930s. Wisconsin then returned to its original level throughout the 1950s and 1960s, while Harvard declined to 17 percent in the early 1950s and to 6 percent after 1955,
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 a level Wisconsin reached only in the mid-1970s (see Table 10). All full-time schools show a similar pattern: between one third and one half of the first-year class was gone by the third year between 1937 and the early 1960s, after which attrition gradually declined to less than one tenth (see Table 9). Part-time students left law school at much higher rates because of personal or financial difficulties, lack of academic commitment or ability, or the lower rewards anticipated from a part-time degree. Only three or four out of every ten De Paul evening students stayed to their fourth year in the 1950s and 1960s, although almost seven out of ten did so in the 1970s (see Table 10). The dropout rate at all parttime schools was about half until the 1970s and now is about one third (see Table 9). Because virtually all third-year full-time students obtain their degrees (one study found only 4 percent attrition during the third year, even in the 1950s), the ratio of graduates to full-time entrants three years earlier (available only since 1970) confirms this picture (see Table 7).223 Since two thirds of all students studied part time in the 1920s but fewer than a fifth do so today and attrition was much higher at the unapproved schools, which then enrolled more than half of all students, the aggregate attrition rate must have been close to 50 percent in the 1920s and 1930s, but today it is less than 10 percent. For those who gain admission to law school, therefore, graduation no longer is a major hurdle.
 
 Bar Examination Law school graduates still must be admitted to the bar of the state in which they wish to practice.224 During the nineteenth century, when bar examinations were casual, local, and undemanding, some states automatically admitted the small number of law school graduates through the "diploma privilege." In 1860, four states recognized the diplomas of six of the twenty-one existing schools; in 1890, sixteen states conferred a diploma privilege on twenty-six of the sixty-one law schools.225 Law schools were strong supporters because the privilege attracted students: when Columbia lost it in 1882, enrollment fell from 471 the previous year to 345 in 188586.226 But the profession opposed the privilege because it surrendered control over supply to the academy and increased the flood of new entrants. The campaign against the privilege succeeded only slowly, as the chronology of abolition indicates: New York, 1892; Kentucky, 1902; Pennsylvania, 1903; Tennessee, 1903; Missouri, 1905; Michigan, 1913; California, 1917; Minnesota, 1917; Washington, 1920; Arizona, 1925; Oklahoma, 1929; Utah, 1932; Georgia, 1933; Texas, 1935; Nebraska, 1938; South Carolina, 1948; Idaho, 1949; Florida, 1951; Arkansas, 1952; South Dakota, 1957, but reestablished 1973; Alabama, 1961; Louisiana, 1965; and Iowa, 1974.227 The number of jurisdictions that admitted lawyers through this route fell to fifteen in 1917, thirteen in 1926-27, and eleven in 1938; but because new jurisdictions granted the privilege, the total returned to fifteen in 1949. Thereafter it dropped steadily to five in 1973, the level at which it has remained (see Table 13).22K Consequently, the proportion of new entrants who did not take a bar examination fell from about one in ten in the 1930s to about one in fifty in the 1960s, where it has stabilized (see Table 13).229 Nineteenth-century bar examinations were brief oral exercises, administered by the judge of a local court. The first written examinations were introduced in
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 New York and in some Massachusetts counties in 1870. Until 1881, Wisconsin candidates could shop around for the most lenient examiner.231 New Hampshire created the first centralized state examination board in 1878.232 From its founding, the ABA worked hard to encourage states to adopt centrally administered written examinations. In 1881, only seven jurisdictions required candidates to write their examinations (two only in certain counties), and only one paid its examiners.233 No one ever failed the examinations in Alabama, and standards were equally low in Tennessee, Kentucky, and Illinois.234 In 1890, central examining boards existed in only four of the forty-nine jurisdictions; by 1917, however, the number had grown to thirty-seven.235 Even so, the twenty-seven central examination boards contained an average of only five members in 1904, and nine states still relied on courts to examine applicants.236 Oral examinations, which coexisted with written tests in California until 1930, lasted an average of 6 to 7 minutes.237 In 1930-31, the median jurisdiction still had only five bar examiners, who were poorly paid and often unassisted by other readers.238 As late as 1938, bar examiners remained unpaid in fourteen jurisdictions and received an inadequate per diem of $5 to $25 in twelve others.239 Although we lack comprehensive data concerning the difficulty of these examinations during the first third of the twentieth century, some trends seem clear enough. In 1901, the pass rates for both first takers and repeaters were 71 percent in New York, 57 percent in Massachusetts, and 69 percent in Ohio.240 They rose significantly over the next few years in these states as well as in Illinois and Minnesota (see Table 15). Twenty years later, pass rates had fallen, often sharply; comparing the proportions that passed in 1904-06 and 1922-29, we find that the rate fell from 74 to 47 percent in New York, from 55 to 42 percent in Massachusetts, from 84 to 70 percent in Ohio, from 78 to 51 percent in Illinois, from 76 to 44 percent in Maryland, and from 73 to 45 percent in Connecticut (compare Tables 15 and 16). In contrast with these more urban, industrializing states, the rural, largely agricultural jurisdiction of Kansas passed all fifty-three candidates at its first bar examination in 1904 and remained almost as lenient for half a century: 93 percent passed in 1908, 97 percent in 1922, 88 percent in 1933, and 94 percent in 1948.241 During the 1920s, pass rates in most jurisdictions fluctuated widely from year to year, suggesting that examiners initially did not have a clear idea of what standards to impose. In New Hampshire, for instance, the pass rate varied between 38 and 73 percent during the decade, although an article revealingly entitled "New Hampshire Stops the Leaks" boasted that the aggregate pass rate for first takers was only 48 percent and the cumulative pass rate for those who persisted only 62 percent.242 Nevertheless, some patterns began to emerge. First, a few states were distinguished by highly stable pass rates, suggesting that their examiners had reached a decision about either minimum standards of competence or the number they were prepared to admit (range and dates are in parentheses): Connecticut (30 to 44 percent, 1923-28), Massachusetts (33 to 48 percent, 1923-27), New York (45 to 54 percent, 1923-29), and Pennsylvania (56 to 64 percent, 1925-29). Second, states tended to fall into two disparate categories. Those with generally low pass rates contained major cities; a substantial and expanding immigrant community, which contributed to rapid growth of the total
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 population; a large legal profession; and many candidates seeking entry (the 192229 aggregate is in parentheses): Rhode Island (37 percent), Massachusetts (42 percent), Maryland (44 percent), Connecticut (45 percent), New York (47 percent), New Jersey (48 percent), Illinois (51 percent), Florida (51 percent), the District of Columbia (53 percent), and Pennsylvania (61 percent). Many of these jurisdictions also had highly stable rates, as we just saw, and large numbers of repeaters who persisted in trying to pass the exam. By contrast, jurisdictions on the old frontier, with small homogeneous populations in mostly rural settings, little population growth, small legal professions, and little pressure for entry had very high pass rates: Delaware (100 percent), Vermont (98 percent), Kansas (92 percent), Kentucky (88 percent), North Dakota (87 percent), Washington (85 percent), Iowa (84 percent), Nebraska (84 percent), New Mexico (84 percent), Arkansas (82 percent), North Carolina (82 percent), Wyoming (82 percent), Colorado (77 percent), West Virginia (77 percent), Montana (76 percent), Maine (72 percent), Oklahoma (71 percent), and Tennessee (70 percent). Stronger trends emerged in the 1930s, as the profession responded to what it saw as the unhappy conjunction of rapid expansion, the entry of increasing numbers of lawyers from immigrant backgrounds, and the contraction of the economy caused by the Depression. In the year following the Crash of 1929, pass rates fell in fourteen of the thirty-six states for which figures are available and rose in only six.243 This may have been part of a longer secular trend. One source reports a steady decline in the national aggregate pass rate from 59 percent in 1927 to 45 percent in 1934.244 About three fourths of all states (including most of the larger ones) failed a higher proportion of examinees in 1933 than in 1927. In some jurisdictions the drop was precipitous: California (from 72 to 36 percent), Kentucky (88 to 49 percent), Mississippi (47 to 29 percent), Massachusetts (46 to 31 percent), Missouri (66 to 27 percent), Nebraska (81 to 56 percent), Ohio (86 to 72 percent), Pennsylvania (56 to 40 percent), and South Carolina (75 to 33 percent). In Tennessee, the pass rate fell from 74 percent in 1929 and 75 percent in 1930 to 47 percent in 1931 and then averaged 46 percent through 1935.245 The distinction between difficult and easy states, noted earlier, survived the general increase in rigor. In 1936, nine jurisdictions with more than 450 examinees a year had pass rates between 38 and 51 percent, whereas most of the other rates were over 50 percent, and some were more than 75 percent.246 It is possible, of course, that these differences over time and between states represent real differences in the knowledge of examinees, but it seems unlikely that this would have declined so dramatically in just a few years or be so much lower in the larger industrial states than in rural jurisdictions. In California, the pass rate dropped sharply on the February 1932 examination, from an average of 53.3 percent of first takers on the three previous February examinations to 35.2, and from an average of 30.5 percent of repeaters on the three previous February examinations to 10.8. The Committee of Bar Examiners noted defensively that contemporaneous pass rates in other states were even lower (Utah 25 percent, Rhode Island 26 percent, New York 32 percent, Montana 20 percent, and Massachusetts 19 percent).247 Nevertheless, a committee appointed by the State Bar to investigate legal education and admissions acknowledged the following:
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 The grading seems to have been more strict than in previous examinations, influenced perhaps by the fact that at the preceding annual meeting of the State Bar there had been a great deal of talk about overcrowding of the bar, which had produced a considerable sentiment for limitation of numbers. This undoubtedly affected the character of the questions and the attitude of the readers who marked the papers. Bar examinations cannot be thought of as machines which work with mechancial precision under all conditions. As a matter of fact, they are everywhere extremely susceptible to current opinion and are quite likely to reflect the general attitude and sentiment of the bar. 248
 
 The steady decline to a low of 31.6 percent on the August 1933 examination (dominated by first takers) and to 35 percent for all of 1934 prompted an (unsuccessful) lawsuit by disappointed examinees alleging that the examiners had established a quota.249 It is interesting to compare the pass rates of medical students, whose numbers had fallen following the Flexner Report (from 25,171 in 1900 to 21,597 in 1930), with those of law students, whose numbers had multiplied nearly fourfold over the same period (from 12,408 to 46,751) and who were more than twice as numerous as medical students by the end of it.250 In the five years between 1935 and 1939, medical licensing boards failed only 11.5 percent of the 35,890 examinees, whereas bar examiners failed 52 percent of the 82,650 examinees.251 One reason for the difference is that selectivity occurred at an earlier stage of the educational process in medicine. In 1932, only half of the applicants to approved medical schools were accepted (6335/12,280), but only 5.7 to 7.7 percent of the graduates of those schools failed the medical licensing board examination between 1928 and 1932.252 In the depths of the Depression Charles Clark, the dean of Yale Law School, candidly admitted, "Obviously the bar examiners are applying some sort of quota now as they certainly should and must."253 Yet pass rates seemed to stop falling as other mechanisms reduced the number seeking entry (including the cumulative effect of the Depression and the rising admissions standards of law schools). The nadir, both in California and nationwide, coincided with the greatest number of examinees, and the rate began to rise as the absolute numbers fell in the second half of the 1930s.254 Before the Depression, even the more difficult examinations do not seem to have excluded the persistent. In New York, where pass rates on individual examinations varied between 45 and 54 percent in the 1920s, 87 percent of those first examined between 1922 and 1931 had passed by the end of 1932—96.5 percent of those first examined in 1922 and 1923.2S5 In four large states with rigorous examinations, nearly all of those first examined in 1922-24 had passed by 1933: 95 percent in New York, 93 percent in Pennsylvania, 86 percent in Illinois, and 83 percent in California.256 In Ohio, 95 percent of those first examined between June 1926 and January 1929 had gained admission by January 1932.257 In Pennsylvania, 87 to 88 percent of those first examined in July 1928 and July 1929 had passed within three years.258 Yet repeaters do seem to have encountered greater difficulties in the 1930s. In California, where only 56 percent of first takers passed between 1929 and 1932, repeaters were even less successful: 29 percent passed on the second try, 23 percent
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 on the third, 12 to 13 percent each of the fourth and fifth, and a total of only 7 percent on all subsequent tries.259 As of February 1932, only 57 percent of those first examined in January 1929 had passed, 67 percent of those first examined in July 1929, 52 percent of those first examined in April 1930, 60 percent of those first examined in August 1930, and 44 percent of those first examined in April or August 1931.260 Among first takers between 1930 and 1932, the proportion who passed by April 1, 1936, had fallen to 71 percent in California and 72 percent in Florida, although it was still 91 percent in Illinois, 85 percent in Pennsylvania, 96 percent in Michigan, and 89 percent in Oklahoma.261 Nevertheless, it is significant that throughout the last half century a fairly constant one fourth to one third of those passing the California bar examination have been repeaters, and about a tenth have taken the examination three times or more (see Table 20.a). From the low levels of the mid-1930s, bar examination pass rates climbed steadily upward. The national aggregate rose from 45 percent in 1935 to 51 percent in 1940 (data are missing for the war years) and then from 58 percent in 1947 to a peak of 76 percent in 1974, before it gradually declined to 64 percent in 1984 (see Table 17).262 But these national averages obscure marked differences among jurisdictions, which we saw earlier. Among first takers in 1931, for instance, only 36 percent passed in California, but everyone passed in North Dakota (see Table 18). Jurisdictions typifying the extremes of ease and difficulty display striking commonalities. In the easy states, of which North Dakota is the best example, rates remained consistently high: indeed, in half of the last fifty years North Dakota has admitted every examinee. In the difficult states, pass rates rose following the trough of the Depression, particularly during the war years, when examiners seem to have relaxed standards to admit higher proportions of the much smaller cohort of examinees. They declined for a decade or more following the war as supply control was reasserted. Then they began to rise in the 1960s, accelerating in the 1970s. The persistent were also more successful. When asked in 1963 whether 90 percent of their graduates eventually passed the bar exam, sixty-one out of sixty-four fulltime law schools answered affirmatively, as did twenty-four out of twenty-six day programs in mixed schools, twenty-three out of twenty-six evening programs in mixed schools, and all eight part-time schools.263 In 1970, it was estimated that 90 percent of those who persisted in taking the examination ultimately passed.264 The latest trend is the fall in pass rates in the 1980s, most notably in California, New York, Michigan, New Jersey, and Pennsylvania (states with large, highly competitive bars). In 1984, there was a marked drop in thirty-two of the fifty-two jurisdictions: 7.1 percent in New York, 15.5 percent in New Jersey, 13 percent in the District of Columbia, and 7.2 percent in California (New York, New Jersey, and California have the three highest numbers of examinees).265 Although many states have adopted the Multistate Bar Examination in part, they require different passing scores for admission; in July 1985, these varied between 143 in California and 130 in Florida.2fif' These interstate variations cannot be explained entirely by differences in the quality of applicants. There are several possible reasons for the fluctuation in pass rates since the war. First, there has been a decline in the proportion of repeaters, who do far worse than first takers. In 1929 and 1930, repeaters constituted more than 40 percent
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 of examinees in Illinois and Connecticut, more than a third in California and Texas, and a third in Pennsylvania and the District of Columbia.267 In the 1950s, as many as 36 percent of examinees nationwide were repeaters. That proportion fell steadily to 17 percent in 1974, however, before it rose to 22 percent in 1980-82 (see Table 17). Second, the prelegal and legal education of examinees improved as prelegal requirements were raised and unapproved law schools closed; and the ability of examinees increased as entry to approved schools became more competitive. In the ten Pennsylvania bar examinations between 1928 and 1931, 60 percent of college graduates passed but only 53 percent of those without a degree.268 The likelihood of passing the ten Tennessee bar examinations between 1932 and 1937 correlated strongly with the examinee's college education, number of years of law school, and law school quality. 269 In New Hampshire, the proportion of first takers passing the bar examination between 1920 and 1933 declined steadily from 83 percent of those who had graduated from both college and an ABA-approved law school to 17 percent of those who had only two years of college and graduated from an unapproved law school.270 On the April 1930 California bar examination, the pass rate varied continuously from 73 percent of college graduates to 10 percent of high school dropouts. Pass rates also correlated with the candidate's legal education. On the April 1930 California bar examination they ranged from none of the five who studied privately to 5 percent of those who prepared through correspondence schools, 33 percent of those who studied part time at either approved or unapproved schools, 57 percent of those who studied full time, and 83 percent of those who studied full time at ABA-approved schools.271 (It is interesting, however, that the eventual success of California repeaters between January 1929 and February 1932 did not correlate with prelegal education, although it did vary with legal education.)272 A study of Ohio bar examinations between 1926 and 1932 revealed a similar relationship between graduation from a full-time law school and pass rates for first takers.273 These correlations have remained consistently strong in California (see Tables 19 and 20.a). Between 1932 and 1948, 72.3 percent of graduates of ABA-approved law schools taking the bar for the first time passed, compared with 41.0 percent of graduates of unapproved schools; the proportion ranged from 87.9 percent of Stanford graduates to 15.6 percent of graduates of Lincoln.274 Among first takers, the disparity between the pass rates of graduates of unapproved and ABA-approved schools was 38.5 and 69.4 percent in 1982, 36 and 65 percent in July 1986 (see Table 20.a).275 Yet in Massachusetts, the alumni of Suffolk Law School, an unapproved parttime Boston institution, performed very well on the bar examination during the 1920s. Indeed, when 99 percent of Suffolk graduates passed the July 1925 examination, compared with only 62 percent of Harvard graduates, the former were accused of cheating and required to retake the examination—with the result that 99 percent also passed the second time! (anticipating the recent movie Stand and Deliver). Nevertheless, when the bar examiners cracked down with the onset of the Depression, the Suffolk pass rate fell to 16 percent in January 1932, well below
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 the 21 percent pass rate for all examinees.276 When the pass rates of both day and night law school graduates increased dramatically in Ohio in the 1950s, they also converged.277 Although virtually all law students today are college graduates, the quality of their college records still correlates with bar passage. When UCLA Law School graduates taking the July 1984 bar examination were dichotomized into those who had entered with a predictive index above or below 1400 (a composite of undergraduate GPA and LSAT score), the pass rates of the two groups were 75 and 29 percent. The correlation with law school performance was just as strong: among UCLA graduates taking the bar examination in 1979, 1980, 1982, and 1984, 94 percent of the top two thirds of the graduating class passed the first time but only 38 percent of the bottom third; 97 percent of the top 80 percent passed within two tries but only 47 percent of the bottom 20 percent. (Interestingly, there is no statistically significant correlation between the number of "bar" courses taken in law school and the likelihood of passing the bar examination.)278 Several of the hypotheses suggested earlier also may explain the decline in the pass rate since 1974. First, bar examiners may be tightening entry again in reaction to the phenomenal recent growth of the profession, just as they seem to have done in the 1920s and 1930s. In California, the pass rate among nonminority law graduates fell from 55.1 percent in July 1983 to 48.3 percent a year later, most of which was attributable to a decline in the pass rate among repeaters.279 In the state of Washington, the bar passage rate dropped from 70 percent in July 1984 to 47 percent the following year; on the mandatory professional responsibility portion of the examination it fell from more than 90 percent to 54 percent.280 Second, the admission of significant numbers of minority law students disadvantaged by their primary, secondary, and tertiary schooling may have reduced the average pass rate. Although the bar examination no longer excludes a substantial proportion of nonminority graduates in most jurisdictions, it still represents a substantial barrier for many minority law graduates (see "Characteristics of Lawyers: Race," in Chapter 4).
 
 Citizenship Three other barriers confronted those who aspired to become lawyers. In 1909, the ABA urged the exclusion of noncitizens—a rule clearly directed at recent immigrants from southern and eastern Europe.281 Although this ban may not have significantly affected the number of lawyers, it did expose the protectionist character of entry requirements that the profession sought to justify as quality control. By 1946, all forty-eight states and the District of Columbia excluded noncitizen lawyers, although only twenty-five excluded noncitizen physicians and eighteen excluded noncitizen teachers.282 The ban persisted until the U.S. Supreme Court struck it down as unconstitutional in 1973.283 Residence It was not just the nation that excluded outsiders; each state sought to do so as well by requiring a period of residence before an applicant could be admitted. This
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 discouraged law graduates from seeking admission outside the states in which either they had studied or their parents lived. It imposed even more drastic restrictions on the mobility of established practitioners, who had to relinquish their practices for a period (often lengthy) before beginning again in a new jurisdiction (just as English barristers and solicitors had to do before transferring to the other branch). In 1879, only Texas required six months residence within the state, although California, Massachusetts, and Minnesota required an intent to reside and other states demanded residence within the particular county or circuit.284 Like so many other entry barriers, residence requirements were raised between the 1930s and the 1960s, but by 1979 they had been relaxed significantly (see Table 14). Although a few state supreme courts had invalidated them, forty-one jurisdictions still were insisting on some residence prior to admission when the U.S. Supreme Court also declared such barriers to be unconstitutional in 1985.285 Although the states have complied with this decision reluctantly, at least six have responded by abrogating reciprocity for experienced attorneys from other jurisdictions, requiring them either to demonstrate residence within the state where they seek to practice or to pass that state's bar examination.286 The U.S. Court of Appeals for the Fourth Circuit has invalidated such a rule in Virginia.287 Ironically, federal courts impose greater barriers on interstate practice: twenty-four district courts and ten courts of appeals refuse to admit lawyers who belong to the state bar in which the court is located but maintain no office or residence there. The Fifth Circuit Court of Appeals rejected a recent attack on these rules as violating due process, but the U.S. Supreme Court invalidated them in the exercise of its inherent supervisory authority. 288
 
 Character Tests The final requirement for admission to practice is the test of character and fitness. These were deliberately introduced in order to exclude immigrants and their sons.289 During the 1920s, two thirds of the states tightened their review procedures.290 In Pennsylvania in the 1930s, an applicant had to name three citizen sponsors and a lawyer preceptor when beginning to study law and submit to two character investigations, one at that time and another after passing the bar examination. In the eight years from 1928 to 1935, the Philadelphia Board interviewed 2217 initial applicants (rejecting 51) and 1600 applicants for final admission (rejecting 13); equally important, 97 withdrew at the earlier stage and 6 at the later; between 1936 and 1938, 11 were rejected and 11 withdrew. 291 Although only about 10 percent were excluded in this fashion, the scrutiny may have discouraged others from ever applying; it is noteworthy that the proportion of Jewish applicants dropped by 16 percent during this period, and virtually no blacks applied.292 In addition, several suburban counties bordering Philadelphia used this power to set a quota on the number admitted to practice each year.293 The numbers excluded in other jurisdictions also were low. In Manhattan and Brooklyn, less than 0.5 percent were rejected in 1931 and only 48 out 11,937 applicants between 1926 and 1932 (0.4 percent); in Brooklyn between 1930 and 1948, only 53 out of 15,653 applicants were rejected (0.3 percent).294 But the proportions were higher at the peak of concern about "overcrowding." In Brooklyn,
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 3.3 percent were rejected and another 4.0 percent were pending at the end of 1930-31; 2.7 percent were rejected and 5.7 percent pending at the end of the following year; and 1.5 percent were rejected and 6.1 percent pending at the end of 1932-33.295 Critics of the California procedure acknowledged in 1933 that "It is common knowledge that anyone, no matter how dishonest or unscrupulous he may be, can supply as reference [sic] the names of three persons who will vouch for him."296 In 1948, California investigated the character of only 9 out of 2764 law student registrants, 40 out of 1360 law graduates applying to take the bar examination, and 6 out of 184 out-of-state lawyers taking the attorneys' examination.297 In 1934, only twenty states had ever rejected an applicant on the ground of character, and the national proportion remained less than 1 percent.298 The National Conference of Bar Examiners was founded in 1931, partly to facilitate character investigations of lawyers applying for admission to the bar of another state. In the first 1000 attorney examinations conducted between 1934 and 1939, more than 10 percent were rejected or withdrew, 51 because of bad character reports.299 These tests may have contributed to the decline in interstate transfers from 618 in 1937 to 471 in 1939.300 Character tests were also used to exclude political dissidents. For the 45 years between its founding and 1976, the National Conference exchanged information with the FBI, which also provided data to the District of Columbia Bar Association and the Association of the Bar of the City of New York. 301 Character tests are even less important today than they were in the 1930s. In a 1981-82 survey, 38 jurisdictions reported that a total of 6.5 percent of candidates were investigated and 1.6 percent summoned to a hearing. However, 41 percent of the forty-one jurisdictions responding excluded no one, and the most stringent state excluded only 2 percent. Only 0.2 percent of all applicants were excluded in those forty-one jurisdictions, a proportion that seems to have been relatively constant over the last twenty-five years.302 Florida presently has one of the more energetic screening programs. In 1983-84, its twenty-four full-time employees, operating with a budget of $1.3 million, scrutinized 2600 applications; a board of unpaid lawyers and laypersons conducted 134 investigative hearings; the process typically rejects 22 to 25 people each year (less than 1 percent).303 Law schools also engage in some superficial screening but exclude virtually no one for poor character. Both law schools and state bars seem to be interested primarily in prior criminal convictions.304 In recent years there have been numerous challenges to both individual exclusions and the investigative process.305 Nevertheless, political dissidents still encounter considerable hostility. Bernardine Dohrn, a prominent member of the Weather Underground in the 1970s, recently sought admission to the New York bar. She was rejected, despite the fact that she was working in the New York office of a large corporate Chicago law firm and was described by her lawyer as "conservative and not perceptibly different from anybody in her age group with her responsibilities. She's raising children and being a wife . . . she's a consumer."30fi Similarly, the Oregon Supreme Court rejected the 1987 application of David Fine, who had served three years in prison for a bombing seventeen years earlier in which a man was killed. Although Fine testified that the bombing was "totally wrong, morally, politically and every other way," the court found that he continued
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 to misstate the facts concerning his decision to join the conspiracy and the warning time he had given the police after triggering the bomb.307 The Trajectory of Entry Control American lawyers have been extraordinarily successful in constructing and raising entry barriers during the last century and a half. This achievement is particularly remarkable in view of the scanty resources with which they began, especially when compared with their counterparts in both the common law and civil law worlds. Traditions inherited from England and elaborated during the colonial period were sharply disrupted by the Revolution. Any influence enjoyed by the surviving professional elite was undermined by the Jacksonian attack on privilege. There were no strong collegial associations. Universities played hardly any role in training or qualifying lawyers. Although the judiciary controlled entry to practice, authority was dispersed throughout the states and even among local courts within each. Where apprenticeship was required it was not policed. It is not surprising, therefore, that in many jurisdictions during the mid-nineteenth century virtually any white male could become a lawyer. During the last quarter of the nineteenth century, legal elites established municipal and national associations to enhance the social standing of the profession. One of their early efforts was to formalize bar examinations. A significant, if unintended, by-product was the displacement of apprenticeship by academic education, which excused some law graduates from taking the examination (through the diploma privilege) and helped the others to pass it. But though graduation from a university law faculty may have raised the status of a small elite, the rapid proliferation of independent (often proprietary) part-time law schools greatly increased the numbers entering the profession and the diversity of their backgrounds. Throughout the first half of the twentieth century, much of the profession's collective energy was devoted to constructing entry barriers that would control both the number of lawyers and their characteristics. For this purpose, it was necessary to strengthen state bar associations, since only the states possessed the power to regulate lawyers. Frustrated by lawyer reluctance to join voluntary associations, many states created unified bars with compulsory membership. National, state, and local organizations then pursued the professional project by demanding more prelegal education, limiting access to legal education, encouraging more rigorous bar examinations, excluding noncitizens and nonresidents, and imposing character tests. Although some elite law schools, led by the Association of American Law Schools, required applicants to complete high school and college, many others feared the loss of enrollment to less demanding schools. Only in the 1930s did state bars adopt such requirements. For thirty years this significantly restricted entry into the profession. Since the expansion of public higher education in the 1960s, prelegal educational prerequisites no longer limit the number of lawyers, although they remain a barrier for racial minorities, because of their underrepresentation among college graduates. The shift from apprenticeship to academic education, which began about 1880
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 and was complete by 1920, had the unanticipated consequence of greatly accelerating the growth of the profession and facilitating entry by immigrants and their sons. The American Bar Association responded by promulgating standards that only some law schools could meet and seeking to persuade states to restrict entry to graduates of approved schools. This campaign, aided by the effects of the Depression and World War II, led to the demise of most unapproved schools by the 1950s (except in California). Part-time legal education virtually disappeared with them. The remaining full-time approved schools raised tuition significantly faster than the rate of inflation, while the financial burden on students was aggravated by the difficulty of working while studying and the scarcity of grants and loans. Competition to enter law school greatly intensified, although attrition among matriculates declined. Yet the profession never exercised complete control over the number of law students. New schools have attained ABA approval since the 1960s, and existing schools have expanded. Although the federal government never supported legal education the way it subsidized medical and dental schools, financial aid has allowed greater numbers of students with more diverse backgrounds to obtain law degrees. Nevertheless, competition to enter law school, attrition within it, and indebtedness upon graduation all affect the size of the profession as well as its class and racial composition. The bar examination did not become a significant entry barrier until half a century after it was introduced. Only gradually did states substitute central examining boards for local judges and a lengthy written examination for a perfunctory oral interview, fail a substantial proportion of examinees, and eliminate the diploma privilege. The rigor of the examination has varied with lawyer interest in controlling numbers. Rural agricultural states with small homogeneous bars and slow growth rates pass a much higher proportion of examinees than urban industrial states with large heterogeneous bars and rapid growth rates. Historical fluctuations also reflect the intensity of professional concern to control numbers—a goal the more candid examiners occasionally admit. Thus, pass rates plummeted as the Depression deepened, then rose steadily (with a dramatic increase during World War II) until the mid-1970s, and have turned down sharply since then. Yet just as the profession cannot fully control legal education, so it cannot fully control the numbers passing the bar examination: as the prelegal and legal education of examinees improved, so did their ability to pass the examination. But though the persistent always have had a good chance of ultimate success, the examination continues to limit the number of minority law graduates who enter the profession. The profession was even more explicit about its objectives in requiring citizenship, residence, and "good character." The first and last requirements were intended to restrict entry by immigrants and political radicals (as well as those who posed a threat to clients). Many more states required citizenship of lawyers than of physicians or school teachers, although the accident of birth seems equally relevant (or irrelevant) to all three occupations. And although states excluded only a few applicants on the ground of "character," the discretion lodged in examining boards undoubtedly discouraged others from applying. The residence requirement was an even more transparent attempt by lawyers in one state to protect their market from out-of-state competitors. All three barriers were erected and strengthened during the first half of this century; all three have been attacked as uncon-
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 stitutional and struck down or severely restrained by decisions of the U.S. Supreme Court in the last two decades. The trajectory of entry control during the last century and a half, therefore, is a success story that simultaneously reveals the inherent limitations of the professional project. National and state associations have persuaded government to require lengthy prelegal and legal education, restrict the number of institutions in which lawyers could be trained, and increase the difficulty of the bar examination. Yet the subsequent expansion of public higher education has increased the number and diversity of those who could surmount each of these obstacles. And neither ascriptive barriers nor patently anticompetitive practices could withstand contemporary judicial scrutiny.
 
 4 The Consequences of Controlling Entry
 
 The Number of Lawyers We can trace the effect of these institutional changes on the size of the profession in several ways. The longest times-series data record law school enrollments (which, of course, are not identical to rates of entry to the profession). The number of students increased most rapidly—almost tenfold—between 1890 and 1930, when academic legal education was displacing apprenticeship, new law schools were opening, and existing schools were expanding (see Table 21). After this growth peaked in 1927, enrollment declined somewhat erratically through the 1930s, dropped dramatically during World War II, and was swollen only briefly by the postwar surge of veterans before it returned to the level of the 1930s, where it remained throughout the 1950s. If we compare average enrollment during the 1930s (37,379) with average enrollment during the war years, 1941-45 (11,303), we find a shortfall of 130,378 student years. If we compare the 1930s with the six above-average postwar years, we find an excess of only 22,621 student years. This suggests that the war caused the loss of 107,757 student years, equivalent to the education of about 35,000 law students (at three years of study per student)—about a fifth of the practicing profession. Enrollment was quite stable for the rest of the 1950s, averaging 41,615. This was only 11 percent higher than it had been during the 1930s, even though the legal profession itself was almost 50 percent larger (requiring more entrants just to replace departures) and the economy was enjoying the greatest boom in modem history rather than suffering from the greatest depression. Sustained professional growth recommenced only in the 1960s. Between 1961 and 1973 enrollments grew 155 percent, an annualized rate of 12.9 percent; from 1973 to 1976 they grew at an annualized rate of 3.0 percent; from 1976 to 1982, enrollments at ABA-approved schools hardly grew at all (an annualized rate of
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 1.5 percent); and since 1982 enrollment at ABA-approved schools has actually declined. These figures are consistent with the hypotheses offered earlier. Supply control was gradually tightened during the 1920s and 1930s. This prevented enrollments from growing during the postwar economic boom of the 1950s. In the 1960s, the university law school became the vehicle for rapid expansion, which lost its momentum in the 1980s. At the same time, it is essential to anticipate an important qualification: recent growth has been concentrated at the less elite schools, while supply control has been maintained within elite institutions. Between 1972 and 1981, enrollment at the 20 schools Gourman ranked first grew by only 7.1 percent, compared with an increase of 25.2 percent for all ABA-approved schools.1 Although bar admission statistics lack the same historical depth, they provide a better index of professional expansion and contraction, since they are not distorted by the shift from apprenticeship to formal education, attrition during law school, or failure to pass the bar examination. In the first three decades of this century admissions rose at an annualized rate of 10.3 percent, growing nearly fourfold between 1900 and 1928 (see Table 21). This reveals that much of the growth in law school enrollment represented an increase in the absolute number aspiring to become lawyers. Until 1945 new bar admissions then declined in every year but one, at an annualized rate of 5.2 percent, falling to less than a fifth of the 1928 peak. The fact that this pattern is steadier and stronger than the decline in law school enrollment suggests that the bar exam was a significant additional entry barrier during this period. During the six years when the war significantly affected entry (1942-47), 25,345 fewer lawyers were admitted than had been admitted during the six prewar years (1936-41); whereas admissions during the six postwar years (1948-53) produced an excess of only 23,800, a net shortfall of 1500 lawyers in addition to those lawyers killed or disabled during the war. The fact that this figure is much lower than my estimate of the loss in student enrollment suggests that law schools were failing fewer students and may have graduated some in less than three years. The next decade (1954-63) was a period of stasis: admissions remained virtually constant, averaging less than 1 percent above the 1930s level. But the growth of law schools quickly produced an influx of new lawyers—increasing admissions 296 percent between 1963 and 1979, at an annualized rate of 18.5 percent. Thereafter growth declined to less than 1 percent a year, and between 1983 and 1984 admissions actually fell an astonishing 21.5 percent. Law school enrollment and bar admissions both measure entry rather than the number of lawyers. We know little about departures from practice because most American jurisdictions (unlike England) do not require practitioners to take out annual certificates. A study of obituaries of the "elite" 20 to 30 percent of Chicago practitioners who belonged to the Chicago Bar Association in the nineteenth century revealed that only a third spent their entire professional lives as lawyers; but the proportion who did so increased steadily from 11 percent of the cohort entering practice between 1831 and 1850 to 41 percent of the cohort entering in the 1890s.2 A study of 1065 lawyers admitted to the New York bar in 1925 found that 165, or 15 percent, had left practice by 1930.3 By contrast, a 1934 survey of New York County lawyers showed that only 113 out of 4960 respondents had given up practice,
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 half since the onset of the Depression five years earlier (but it is likely that a higher proportion of the 70 percent who failed to respond had left practice).4 A California study found that 45 out of 320 lawyers admitted in 1931 never practiced, which is consistent with the first New York study. 5 In all three investigations, the number of departures may have been augmented by the Depression; those who persevere to the point of gaining admission usually remain in the profession throughout their lifetimes. In the 1970s, lawyers had the lowest rate of attrition of any profession, retaining more than 60 percent of their entrants until death or retirement. 6 We lack empirical data about retirements and deaths. If we assume that both the retirement age and the life expectancy of lawyers have remained fairly constant during this century, departures would be primarily a function of the size of the cohort that entered some 40 years earlier. This would produce more departures in the late 1960s, reflecting the spurt of entrants in the late 1920s, but fewer in the early 1980s, reflecting the dramatically lower rate of production during World War II. Since both trends run counter to contemporaneous changes in the rate of entry, they should dampen recent fluctuations in the size of the profession. And the more numerous departures to be expected in the twenty-first century (reflecting the higher entry rates after 1960) should slow the growth rate of the profession. We can observe the net effect of entry and departure on the growth of the profession since 1850 (see Table 22). The figures through 1950 are taken from the census; since then the American Bar Foundation has based its calculations on the Martindale Hubbell directory. The one attempt to check census data against an actual enumeration of lawyers practicing in Wisconsin found, surprisingly, that the census systematically underestimated the number of practitioners: by 10 percent in 1880, 20 percent in 1910, 13 percent in 1920, and 16 percent in 1930.7 These estimates of the size of the profession are basically consistent with the preceding analysis, with some noteworthy differences. The legal profession grew rapidly in the last three decades of the nineteenth century, even before law schools began to expand, and then much more slowly in the next two decades, despite the significant increase in the number and size of law schools. The impact of law school expansion is visible in the 1920s, however; and the very much lower rates of growth in the 1930s and 1940s reflect the decline in production associated with tightened supply control, the Depression, and the war. The postwar catch-up can be seen in the high growth rate from 1950 to 1963, but then there is a brief lull before the recent explosion, which produced the highest decennial increase ever recorded—53 percent in the 1970s. Since 1980 the rate of growth has declined every year, although it still remains high. A striking aspect of this pattern is the fact that the ratio of population to lawyers was exactly the same in 1950 as it had been in 1900, despite a half century of dramatic social, political, and economic change.8 It is interesting to compare the growth of other professions during the last 130 years. Lawyers, physicians and surgeons, clergymen, and the general population grew at roughly the same rates until 1910, when lawyers fell behind, to be joined by physicians in 1920 as a result of the Flexner Report. The unprecedented growth of lawyers during the 1920s, therefore, may be partly a response to slow growth in the first two decades of the century, a reflection of the gradual transition from apprenticeship to law school and the interruption of World War I. The number of lawyers grew almost twice as fast as the general population during the 1920s, but
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 the number of physicians grew at less than half that pace—confirmation that the Flexner Report had significantly advanced their professional project. During the next three decades, the legal and medical professions expanded at about the same rate as the population. During the 1960s, however, lawyers increased twice as fast as the population (while physicians increased only 1.5 times as fast); and during the 1970s lawyers increased eight times as fast as the population (while physicians increased less than five times as fast). One reason for the slower growth rate of physicians is the much faster growth of subordinate health occupations (such as nursing), which multiplied more than fourfold between 1930 and 1980 while physicians increased only 2.7 times. Finally, it is useful to compare the increase of occupations that have never achieved professional supply control, such as social workers and engineers. The former increased fourteen times between 1930 and 1980 and the latter five times (see Table 23). Influences on the Production of Lawyers In presenting the data on the production of lawyers and the number of practitioners, I have suggested several explanations for the fluctuations observed. One, obviously, is the availability of people who want to become lawyers. Wars significantly reduce supply. The Civil War had a catastrophic effect on law schools in the South but hardly any on those in the North: the law schools of the Universities of Georgia and Mississippi closed, and that of Virgina almost did; at Columbia, Harvard, Michigan, Pennsylvania, and Yale, however, enrollment showed only slight temporary declines between 1860 and 1865.9 Indeed, the southern schools, which altogether lost 30 percent of their enrollment between 1859-60 and 1869-70, never recovered; student numbers fell another 15 percent during the 1870s.10 Although aggregate law school enrollment increased slightly between 191516 and 1919-20 (see Table 21), that figure conceals a decline of 40 percent between the fall of 1916 and the fall of 1917." Ten schools with a combined average enrollment of 2506 students in the years 1915, 1916, and 1917 had only 696 students in June 1918, a drop of 72 percent.12 One study reported that 53 out of 56 law schools suffered a 60 percent loss of aggregate enrollment between the fall of 1916 and the fall of 1918.13 In the first year of America's participation in the war, 102 law schools reported an enrollment loss of between 32 and 35 percent; in the first two years, 94 schools lost 69 percent of their students. Because these figures omit schools that closed (some 25 to 30), the overall effect was probably a drop of 40 percent in the first year and 75 percent over two years. It is interesting that the loss was greater in day schools than in mixed or night schools (79.5, 61.7, and 58.5 percent over two years, respectively) and in elite schools than in others—perhaps foreshadowing the explosion of part-time legal education during the 1920s. (Conscription did not begin until the summer of 1917, and men between 18 and 21 were not included for another year.) In two years, enrollment fell from 857 to 66 at Harvard, from 207 to 11 at Pennsylvania, and from 2430 to 291 at the seven schools with the highest admission standards.14 As a result of World War II, enrollment dropped from 35,755 in 1938 (the last prewar year for which there are reliable figures) to 6428 in 1943, a decline of
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 82 percent; the decline was even greater at unapproved than at approved law schools (89 versus 80 percent) (see Table 21). Although there are no figures for the number of lawyers who served in the armed forces during the war, one source reported that 20,000 veterans returned to practice in 1945-46 and (inconsistently) that 31 percent of all the lawyers in practice in 1947 were veterans (or more than 50,000); indeed, it claimed that two thirds of lawyers under thirty-five years old in 1947 had served.1S Yet the war also increased supply, because the G.I. bill paid for the education of many who would not have been able to afford college or law school.16 Furthermore, some jurisdictions relaxed entry requirements. New York waived the bar examination for students whose legal studies were interrupted after they had completed at least two years and who graduated from an ABA-approved law school.17 Similarly, the Korean War may explain part of the decline in law school enrollments in 1950-53 (amplified by the end of the catch-up following World War II); and the Vietnam War probably contributed to slowing law school expansion from 1966-69 (although the prospect of a deferment may have attracted some to law school who otherwise would not have attended). Changes in birth rates also affect supply: between 1984 and 1993, the number of college graduates is expected to decline 7 percent, and the proportion majoring in the humanities and social sciences (the traditional feeder subjects for law schools) to decline much more rapidly. 18 Although sudden and dramatic changes in availability obviously affect the production of lawyers, there is no simple relationship between the size of the population and the legal profession. 19 If we think of population as both the supply of those who want to be lawyers and one influence on the demand for legal services, we might expect a fairly constant ratio of population to lawyers. In actuality, that ratio declined steadily and sharply from 1870 to 1900, increased almost as sharply for the next twenty years, declined again in the 1920s, changed little in the 1930s or 1940s, resumed a gradual decline in the 1950s and 1960s, and then dropped at an unprecedented rate in the 1970s, which it continues to do in the 1980s (see Table 22).20 I can see no pattern in this ratio until 1920 (before which date figures also are suspect; for one thing, paraprofessionals are included in the earlier years but not in the later). Thereafter, the figures are consistent with a loss of supply control in the 1920s, as part-time education expanded, the gradual assertion of supply control in the 1930s and 1940s, which moderated the growth of the profession in the 1950s and 1960s, and finally a flood of entrants in the 1970s. Although we may be able to offer a plausible interpretation for gross historical variations in the ratio of population to lawyers, the substantial geographic differences in this statistic cast some doubt on its social significance. First, it changes at different rates in different regions.21 Second, it diverges greatly across regions at any point in time. In the early 1970s, there were 47 people per lawyer in the District of Columbia and 1095 in North Carolina; 140 in New York City and 604 in Jacksonville, Florida; 130 in Miami and 846 in El Paso, Texas (though both cities had 250,000 to 500,000 people); 124 in Albany and 2849 in Garden Grove, California (though both cities had 100,000 to 250,000 people); 109 in San Francisco and 2425 in San Benito (both California counties).22 Metropolitan areas have consistently lower ratios than suburbs. 23 In 1930, the 93 American cities with more than 100,000 inhabitants contained 29 percent of the population but 48 percent of the legal
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 profession; communities with fewer than 25,000 people contained 60 percent of the population but only 38 percent of the profession.24 In 1947, one third of all lawyers in the larger states practiced in cities with more than 500,000 people.25 In California in 1960, 54 percent of the legal profession was concentrated in cities with more than 50,000 people, while only 7 percent worked in cities with fewer than 25,000.26 (Yet surveys by the American Bar Foundation found that lawyers were consistently underrepresented in cities over 500,000 and overrepresented in communities under 200,000 between 1951 and 1970, see Table 31.) One reason for this distribution may be the strong correlation between lawyer income and city size, in turn a reflection of the relationship between firm size and city size.27 Many other factors clearly influence both the desire of people to become lawyers and the demand for legal services that a given population generates. Much of the expansion of the legal profession during the first three decades of this century is attributable to the efforts of recent immigrants, and even more their sons, to attain professional status. Jerome Carlin's interviews with Chicago sole practitioners in 1957 are poignant testimony to the fact that law simply offered the easiest route to professional status: Among Jewish people professions are very important. And with my parents, they had little or no education, their children should have professions. . . . I was thinking of medicine, dentistry, or even pharmacy. . . . I didn't get into medical school or dental school. Law was my third choice. . . . I considered engineering, but funds were not available for engineering. . . . I wanted to be a chemical engineer but my college professors said it was no place for a Jew. 28
 
 I discuss the ethnic backgrounds of lawyers further below (in the section on "Characteristics of Lawyers: Ethnicity"). Here I want to examine where the new lawyers practiced. Although the population of the 67 largest American cities grew only 20 percent between 1920 and 1930, the legal profession in those cities grew by 41 percent (while growing by only 25 percent in the rest of the country). Consequently, the proportion of the profession practicing in those cities rose from 35 to 42 percent. The major centers of immigrant settlement displayed even greater disparities between the rates of professional growth and population expansion in the 1920s: Newark (75 versus 7 percent), Jersey City (60 versus 6 percent), Boston (35 versus 4 percent), Philadelphia (21 versus 7 percent), the District of Columbia (43 versus 12 percent), Chicago (41 versus 25 percent), and New York (59 versus 23 percent).29 In states with large immigrant populations, new admissions to the bar increased even more rapidly between 1920 and 1928 than the high national average of 78 percent: 209 percent in New York, 103 percent in New Jersey, 99 percent in Massachusetts, 117 percent in California, and 102 percent in Connecticut. In sharp contrast, bar admissions actually declined during the same period in some states without immigrant populations: 39 percent in Alabama, 48 percent in Arizona, and 37 percent in Idaho.'" The second major push by previously excluded groups occurred during the last two decades. Even after legal barriers had been eliminated, cultural norms discouraged women from pursuing careers, particularly as lawyers, and minorities
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 continued to suffer social, economic, and educational discrimination. Both began entering the legal profession in significant numbers, another topic I return to later (in the sections on "Characteristics of Lawyers: Gender, Race"). In all three instances when previously excluded groups gained access to the profession, the availability of education was critical: the spread of free secondary schooling around the turn of the century, the explosion of part-time law schools with undemanding admissions requirements and low academic standards in the 1920s, the expansion of publicly subsidized undergraduate education in the 1960s, and the development of affirmative action programs for racial minorities in the 1970s. The magnitude of these changes can hardly be exaggerated. Between I960 and 1980, for instance, college enrollment rose from 2.215 million to 7.226 million, the number of bachelor's degrees conferred annually rose from 395,000 to 999,000, the total number of college graduates rose from 7.6 million to 22.2 million, and the proportion of the population over twenty-five years old that had completed college rose from 7.7 to 17 percent.31 Law may become not only more accessible to new groups but also more attractive compared with other occupations. Obviously, anticipated economic rewards affect this judgment. One plausible explanation for the surge of interest in the legal profession in the last two decades is the dramatic rise in lawyer incomes. (I discuss the income of lawyers relative to those of other professions in Chapter 8.) One economist maintains that "by themselves, salaries in law and possible alternatives . . . account for over half of the variation in first-year [law school] enrollments."32 That rise in lawyer income, in turn, was partly attributable to the excess of demand for legal services over the supply of lawyers, caused by the tightening of entry control during the 1930s and 1940s and its persistence during the postwar economic boom. If this interpretation is correct, then supply control will always be ephemeral within any relatively free economy. Although market correction may take years or even decades and introduce new imbalances, supply and demand do respond to each other. 33 If supply has increased responsively during the last two decades, demand has continued to grow. The production of all services has been expanding more rapidly than the production of goods: 4.0 versus 2.8 percent compound annual growth between 1960 and 1984, 3.6 versus 2.4 percent between 1980 and 1984. And legal services have been growing faster yet: by 4.6 and 6.4 percent during those two periods.34 Between 1972 and 1982, the gross annual receipts of law firms increased from under $10 billion to $34 billion (240 percent), while the consumer price index increased 130 percent and the index for all services increased 149 percent.35 Another explanation for the growth of the legal profession emphasizes idealism rather than materialism. During the 1960s, law came to be seen by many college students as a central mechanism for promoting social change (while still offering activists the perquisites of status, power, and comfort).36 The production of Ph.D.s and M.S.s increased 300 percent between 1950 and 1970, while the production of law graduates rose only 25 percent; by contrast, first-year law student enrollment increased 44 percent between 1968 and 1971, while the number of B.A.s rose only 27 percent and graduate student enrollment grew only 15 percent.37 From both perspectives, law has recently lost some of its glamour. It is no
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 longer in the forefront of social movements, which simultaneously have lost vigor and attract less student interest. Legal education may not offer the highest rate of return on the student's very substantial investment of time, effort, and money. This may explain why law school applications declined steadily from 1982 to 1987, a total of more than 20 percent, even though the number of undergraduate degrees awarded has continued to increase.38 Indeed, law schools have begun to engage in direct mail advertising, open houses, and cooperative fairs to entice college graduates. 39 This campaign may be bearing fruit: the number taking the LSAT was up 15.6 percent in June 1987 from a year earlier and up 27.9 percent in October 1987 from the previous year; the number completing Law School Data Assembly Service applications was up 12.3 percent in 1986-87 compared with 1985-86. In February 1988 the number of law school applicants again increased by 18 percent over the previous year. 40 This cyclic fluctuation is not limited to law: other professions are also seeing potential recruits turn to careers that offer more immediate rewards. Medical school applicants fell 17 percent between 1975 and 1984—11 percent in the four years 1981-85—with the result that the ratio of applicants to places declined from 2.9 to 2.1. 41 Medical school enrollment, which increased 110 percent between 1963 and 1983, actually fell almost 2 percent the next year. 42 The reasons are not hard to find: although physicians enjoy extraordinary incomes, 89 percent of medical students graduate in debt—an average of $29,000 on top of the debts they incurred in college. Applications to schools of veterinary medicine fell 24.5 percent between 1980 and 1984; even enrollment declined in the fall of 1984 after decades of steady growth. In dentistry the drop in applications has been even more extreme—50 percent since the mid-1970s—with the result that the ratio of applicants to places fell from 2.7 in 1975 to 1.3 today; and enrollment itself has declined since 1980.43 Demand for legal services fluctuates independently of supply. (I discuss the ways in which lawyers have sought to stimulate such demand in Chapter 6.) Although population may affect demand as well as supply, most legal services are consumed by business enterprises, not individuals. 44 We have already seen that the Depression coincided with a decline in the production of lawyers. This was partly because aspirants could not afford the costs of qualifying. But the decline may also have been a response to the drastic contraction in the demand for lawyers' services. U.S. Department of Commerce statistics for the number of lawyers in private practice (the category most sensitive to fluctuations in the economy) show little growth during the decade following the Depression and a significant decline (to pre-1930 levels) during the war (sec Table 24).4S The Depression affected the income of all professionals (another index of demand): between 1929 and 1932, the per capita income of lawyers declined 39.9 percent, while that of physicians fell 38.8 percent and that of engineers 38.4 percent. 46 During the same years, two thirds of Wisconsin lawyers suffered a loss of income—half of them losing more than 35 percent.47 A 1932 survey of 1200 of the 1466 lawyers admitted to California between 1929 and 1931 revealed that 51 percent did not make enough to support themselves in the first year of practice, 37 percent failed to do so in the second year, and 33 percent still did not break even in the third year; their average net income was $978 in the first year of practice, $1602
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 in the second, and $2078 in the third. A 1937 survey of 336 of the 535 lawyers admitted to California in 1931 found that they had a median net income of $1250 in 1932, their second year of practice.4** A survey of lawyers admitted to California in 1932 found that 12.6 percent earned none of their living expenses from law that year, 13 percent earned only a fourth, and 17.5 percent earned half; fewer than half lived entirely on what they earned from law. Four years later, a fifth of that cohort still earned less than half their living expenses from their law practice. 49 A survey of New York City lawyers found that their median income dropped from $4535 between 1928 and 1932 to $2990 in 1933.™ In 1935, 1500 lawyers enrolled in a legal relief project established by the federal Works Progress Administration. 51 Altogether, there is ample evidence that depressed demand following 1929 may have affected the number aspiring to become lawyers. It is harder to demonstrate the effect of income on entry at other periods. It may be significant, however, that in 1950, a period of slow professional expansion, the starting salaries of employed lawyers were quite low—$20 to $75 a week (as little as $5 for those who had not yet passed the bar examination). Between 1960 and 1967, when growth remained sluggish, the salaries of young attorneys increased more slowly than those of all male professionals. By contrast, the salaries of young attorneys grew much faster than those of all male professionals (21 versus 5 percent) between 1967 and 1969, when the production of lawyers began to increase rapidly. 52 It cannot be coincidental that starting salaries offered by large law firms skyrocketed from about $7000 in the mid-1960s to more than $70,000 twenty years later, during the period when law school enrollment was expanding more rapidly than it had in half a century. A number of investigators have explored correlations between the level of business activity and demand for legal services. Cross-sectional synchronic studies using interstate comparisons have produced mixed results. An early effort found no connection between per capita wealth and the population:lawyer ratio.''3 But a 1948 comparison did establish a correlation between the size of the legal profession and measures of wholesale transactions, manufacturing and service establishments, corporations, and sales of goods and services.54 Studies using 1950 and 1952 data also discovered correlations between both individual and corporate income and the number of lawyers. 55 And a contemporary study identified particular economic sectors that generate disproportionately high demand for legal services: advertising, management and consulting services, public administration, transportation, personal services, and finance. 56 Longitudinal analyses generally confirm these relationships. A historical study of Wisconsin between 1880 and 1933 found a correlation between 18 out of 20 economic indices and measures of legal work, both in Milwaukee and in rural counties, although the economy consistently grew faster than the legal profession.'17 The experience in California between 1910 and 1930 was consistent.18 Another historical study found a strong relationship between demand for legal services (measured by the number of lawyers) and the real gross national product. 59 The fact that the recent rapid expansion of the profession has coincided with an even more rapid increase in the aggregate income of lawyers— from $6 billion in 1967 to $11 billion in 1972, $19 billion in 1977, and more than $34 billion in 1982—further supports the notion that the supply of legal services
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 responds to demand (these figures are not adjusted for inflation; see Table 40).60 Yet all of these analyses are flawed by the use of aggregate measures of both supply and demand: lawyers do many different things, and a social, economic or political variable that might explain the demand for criminal defense would not explain the demand for representation in divorce, for drafting corporate reorganizations, or for tax advice. The Characteristics of Lawyers
 
 Age Control over the supply of lawyers affects not only the size of the profession but also its composition. Some of these effects are unintentional: fluctuations in the degree of supply control and the consequent rate of entry shape the age structure of the profession. Until the late 1920s, the number of bar admissions increased every year, with the result that the profession grew constantly younger. Because less-experienced lawyers were most threatened by competition from new entrants, especially during a period of economic contraction, it seems likely that they were vociferous and powerful supporters of supply control. The cohort admitted in the 1920s became dominant in the f950s and early 1960s, by virtue of not only their age (law is a strongly gerontocratic profession, perhaps because legal knowledge changes so slowly) but also their numbers (later cohorts were considerably smaller). This may help explain the intense conservatism displayed by the profession in the early postwar era. The small size of the younger cohort (partly attributable to the war) also made them the beneficiaries of supply control and thus quite content with the status quo. The rapid expansion of the profession since the mid-1960s has inverted the age pyramid once again. The small cohort admitted between the late 1930s and late 1940s enjoys the status, wealth, and power that accompany age in most professions, certainly in law (where earnings peak between the ages of fifty and fiftynine). 61 But it must defend those privileges against a large younger cohort experiencing more intense competition. Because the number of lawyers admitted since 1970 already exceeds the number in practice at that time, both the average age and the average experience of the legal profession are the lowest they have been in many years (see Tables 21 and 22).62 Empirical studies confirm these inferences. Although the age categories used by successive surveys are rarely identical, it is clear that the profession aged progressively from 1930 to at least 1960 (see Table 25). Lawyers with ten years or less of experience represented 59 percent of the New York County bar in 1934 but 51 percent of the California bar in 1960. Almost a third of American lawyers (32.4 percent) were under thirty-five years of age in 1930, but little more than a fifth (21.2 percent) were this young in 1954. Lawyers under forty-five constituted 61.8 percent of the New York State bar in 1930; only 42.8 percent of the American profession were under forty-five in 1948; but lawyers under forty-five had again become 59.5 percent of the profession in 1980 (see Table 25). In Illinois, the median age fell from 43 in 1975 to 36 in 1982 and the median years of experience from
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 15.5 to 8.5; the proportion of lawyers with less than ten years of experience rose from a third to 56 percent.63 The median age of all American lawyers rose from forty-four in 1947 to forty-six in 1954 and 1960, but by 1980 it had fallen again to thirty-nine/ 14 The proportion of American lawyers under thirty-six rose from 24 percent in 1960 to 39 percent in 1980, In 1980, half of all lawyers had less than thirteen years of experience, and 42 percent had less than ten. The age profile was even more skewed for women lawyers: their median age in 1980 was thirty-two (compared with forty for men), and 77 percent had less than ten years of experience (compared with 39 percent of men). 65 It seems unlikely that the profession has been so young since 1910, when 60 percent of lawyers were under forty-five as a result of rapid growth within the major cities and less demanding entry requirements. 66 Obviously, this age profile has begun to change once again, as the number of entrants has stabilized and actually declined. Indeed, the profession may age more rapidly than it gains experience, because entrants themselves are older. A study of 261 students at George Washington University Law School in 1913-14 found 16 percent under the age of twenty-one, 45 percent between twenty-one and twentyfour, 27 percent between twenty-five and twenty-nine, and 11 percent older.67 By contrast, among male applicants to law school in 1984 (who should, on average, be two years younger), only 8 percent were younger than twenty-three, 48 percent were between twenty-three and twenty-five, 24 percent between twenty-six and thirty, and 19 percent over thirty; a higher proportion of women were both under twenty-three and over thirty/* This reflects not only the postponement of graduate education and the increasing number of entrants for whom law is a second career but also the aging of the undergraduate population. 69 This age profile is significant for several reasons. First, it can affect the profession's political orientation toward both internal affairs and the outside world. When (as presently is the case) a small older cohort dominates professional associations that deeply influence the lives of a much larger younger cohort, with very different backgrounds, attitudes, and working lives, considerable intergenerational conflict is likely. This will be aggravated when women and racial minorities are found almost exclusively in the younger cohort because of earlier discrimination. The growth of alternative professional organizations during the 1960s reflects these tensions.70 Second, cohorts may differ in their professional aspirations. Although lawyers admitted since 1970 constituted only 42.3 percent of the profession in 1984 and just 38 percent of lawyers employed by private enterprises, they represented 52.9 percent of lawyers in federal government, 63.4 percent of lawyers in state and local government, 58.4 percent of lawyers representing private associations, and a striking 81.9 percent of lawyers in legal aid and public defender offices. These differences suggest that the post-1970 cohort is more strongly oriented toward public interest work, although it will be necessary in the future to disentangle cohort differences from the effects of maturation. Within private practice (where younger and older cohorts are proportionally represented), post-1970 entrants are overrepresented in the larger firms, especially those with more than twenty lawyers. 71 These choices may indicate the areas of most rapid growth within the profession (see Chapter 10).
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 Ethnicity Professional associations did not intend to shape the age profile of lawyers. But they did deliberately construct entry barriers to affect the social composition of the profession in other ways. Indeed, supply control may have been as much a project of controlling who became a lawyer, in order to elevate the collective status of the profession, as of controlling how many did so, in order to enhance their financial rewards—although the two goals are obviously interrelated. 72 Native-born Americans dominated the profession at the end of the nineteenth century. Only 3 percent of lawyers practicing in Massachusetts in 1870 or admitted to its bar between 1870 and 1890 were born abroad. 73 Among the 20 to 30 percent of "elite" Chicago practitioners who belonged to the Chicago Bar Association during the last quarter of the nineteenth century, the proportion born abroad fluctuated between 8 and 14 percent among the cohorts admitted in the decades from 1850 to 1900, but the proportion who were Protestant declined slowly from 97 percent of the cohort admitted between 1831 and 1850 to 70 percent of the cohort admitted in the 1890s.74 Nationwide, the proportion of the profession who were native-born white offspring of native-born parents declined only slightly, from 76 percent in 1900 to 74 percent in 1910.7S In the latter year, another 20 percent were born in the United States, and only 6 percent were immigrants—although 17.8 percent of the white male population was foreign born. 76 Even at that early date, however, the pressure for entry among immigrants and their sons was obvious: in New York City, 36 percent of lawyers had foreign-born parents and 16 percent were themselves immigrants; the proportions were 34 and 14 percent in Chicago and 26 and 7 percent in Philadelphia. Ten years later, native-born children of native-born parents constituted only 45 percent of practitioners in both New York and Chicago.77 The profession reinforced the exclusion of immigrants and their sons with every new barrier it erected: increases in the length of prelegal and legal education (especially when many universities discriminated against religious and ethnic minorities), more stringent standards for ABA accreditation, which curtailed parttime education, character tests, and the requirement of a preceptor or sponsor.78 When the ABA established a committee in 1920 to neutralize the Reed Report and justify professional control over the number and characteristics of entrants, its chairman, Elihu Root, characterized the committee conclusions as a response to the "tens of thousands" of immigrants seeking to become lawyers. 79 Yale College enforced a quota on the admission of Jews between 1922 and I960.80 Dean Swan of Yale Law School urged that the children of foreign-born parents be required to complete more years of college before entering law school, and he opposed admission to law school on the basis of college grades because immigrants performed at least as well as the native born. 81 Yet this attempt to freeze the social composition of the profession failed. In Boston in the first decade of the twentieth century, the number of lawyers increased 35 percent, but the number of lawyers with immigrant parents increased 75 percent, and the number of foreign-born lawyers rose by 77 percent; in New York City the proportions were 35, 84, and 66 percent, respectively; and similar trends occurred in Chicago, Philadelphia, and St. Louis a decade later.82 Jewish lawyers constituted
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 26 percent of new bar admissions in New York City between 1900 and 1910, 36 percent between 1911 and 1917, 40 percent between 1918 and 1923, 56 percent between 1924 and 1929, and an astonishing 80 percent between 1930 and 1934; the proportion declined to 50 percent at the end of the 1940s and then stabilized at 65 percent during the 1950s.83 At Suffolk Law School, an unapproved part-time Boston institution that claimed to be the largest in the nation, virtually the entire student body were members of ethnic minorities: 48.5 percent were Irish, 18 percent Jewish, and 6 percent Italian. 84 In 1947, 1951, and 1956, more than half of the students at an unnamed metropolitan law school with both day and evening divisions had one immigrant parent and more than a quarter had two, though only 3 percent were foreign born.'s5 As a result, foreign-born lawyers constituted more than 18 percent of the profession in New York City in 1930.86 A 1938 study estimated conservatively that more than half of New York City lawyers were Jewish (at least 11,400 out of 22,000).K7 The proportion of Protestants in the New York City bar declined from 25 percent in 1920 to 10 percent in 1955; in 1960, that bar was 60 percent Jewish, 18 percent Catholic, and 18 percent Protestant.88 Law continued to be disproportionately attractive to members of minority religions: among college seniors in 1961, 13 percent of Jews, 8 percent of Catholics, and 5 percent of Protestants hoped to become lawyers. Indeed, law was most attractive to Jews whose fathers were lawyers and who had done poorly in college: more than half sought to follow in their fathers' footsteps. (Those with better college records wanted to become doctors!)89 Jews continue to be overrepresented in law student bodies (at the expense of Protestants; Catholics are proportionally represented), but to a lesser extent: although only 3 percent of the population, they constituted about a fifth of all law students in 1969 and 12 percent a decade later. 90 This religious realignment also signified a shift in ethnicity. Irish and central Europeans declined from 65 percent of first- and second-generation immigrant lawyers in New York City in 1900 to 25 percent in I960.91 Lawyers whose parents were from the United States, Britain, Ireland, or Canada declined from 74 percent of the New York City bar in 1900 to 42 percent in 1960, while lawyers whose parents were from eastern and south-eastern Europe increased from 3 to 40 percent. 97 The proportion of New York City lawyers who were first- or secondgeneration immigrants rose from 47 percent in 1900 to 69 percent in I960. 9 ' Ethnicity, generation of immigration, and religion affect not only who enters the profession but also what kind of lawyers they become. In late nineteenthcentury Massachusetts, lawyers born abroad (typically in Ireland and Scotland) accumulated significantly less property during their professional careers than nativeborn lawyers. 94 Because education mediates between background and career it is significant that in New York City in the 1930s, nearly half of all Jewish lawyers had not graduated from college (48.6 percent) or attended law school full time, compared with less than a third (31.4 and 31.5 percent) of the entire New York City bar. 95 Numerous studies have documented the overrepresentation in solo practice and local government of Jewish and Catholic lawyers from entrepreneurial or working-class backgrounds. 96 In New York City in 1938, 61.1 percent of Jewish lawyers practiced by themselves and another 6.8 percent were sole practitioners
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 with lawyer employees; only 15.1 percent were partners, 14 percent associates, and 3 percent employed by corporations. By contrast, 23.7 percent of all New York City lawyers in 1935 were partners and 21.1 percent were associates.97 The proportion practicing part time was almost twice as high among Jewish lawyers as among the entire New York City bar (17.4 percent versus 10.0 percent). 98 The income of Jewish lawyers in New York City was significantly lower in 1937 than the income of the entire New York City bar had been four years earlier, in the depths of the Depression (medians of $2426 versus $2990; 22 versus 15 percent under $1000; 43 versus 33 percent percent under $2000; the disparity remained when years of experience are controlled).99 There is evidence that the type of practice and the income level both reflected cthnoreligious prejudice. More than half of the Jewish lawyers served a clientele that was more than half Jewish; and these lawyers made significantly less than Jewish lawyers who served a clientele more than half non-Jewish ($2150 versus $2593). Nearly four out of five employed Jewish lawyers worked for Jewish employers (79 percent). 100 The salience of ethnoreligious background for legal careers has clearly declined in the last half-century. It had less influence on large firm hiring in Chicago in 1980 than in I960.1"1 A longitudinal study following a sample who had entered law school in 1961 found that religion and ethnic origin affected the likelihood of receiving a quality rating in the 1985 Martindale Hubbell Law Directory but neither the level of that rating nor whether the lawyer was listed at all. 102 Background variables were correlated with large firm practice only insofar as they predicted undergraduate academic performance, which in turn predicted quality of law school attended. 103 Furthermore, Jews constituted a third of the student body in the top twenty law schools in 1969 and only slightly less than that in 1979, when they made up only 12 percent of all law students. 104 And a cross-sectional survey found no correlation between religion and allocation to roles within the legal profession.105 Yet the historical effects of ethnoreligious discrimination persist, at least in a city like Chicago, where those traditions are particularly strong. A 1977 study found that ethnoreligious background strongly influenced the law school attended; this, in turn, had a substantial effect on the first job, which then affected subsequent jobs. The study also found that Jews were overrepresented in solo practice and small firms and underrepresented in large firms, government employment, and offices of house counsel; there was little difference among age cohorts. Protestants represented 36 percent of the securities lawyers but none of the divorce lawyers; Jews represented only 14 percent of the securities lawyers, but 56 percent of the divorce lawyers. 106 Class Entry barriers affected not only the ethnoreligious background of lawyers but also their class origins. The American ethic of egalitarianism opposes explicit discrimination on grounds of religion or ethnicity, but we are much more ambivalent about the advantages of class. Despite the ideal of intergenerational social mobility— epitomized in Abraham Lincoln's mythic rise from log cabin to the White House
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 via the legal profession—many American lawyers have always inherited privilege. In Massachusetts in 1840, 70 percent of lawyers who had attended law school were the sons of doctors, ministers, judges, or lawyers; between 1870 and 1890, 80 percent of lawyers who had graduated from college and 60 percent of lawyers who had not attended college were from the business or professional classes.107 Among the 20 to 30 percent of "elite" Chicago practitioners who belonged to the Chicago Bar Association in the last quarter of the nineteenth century, between 43 and 62 percent of the cohort admitted in each decade were the sons of lawyers, other professionals, major entrepreneurs, and public officials. 108 Among the 296 students enrolled at Yale Law School in 1929,134 had gone to Yale College, 18 to Princeton, 7 to Cornell, and 6 each to the University of Pennsylvania and Columbia. 109 We saw earlier that the tuition charged by these elite institutions has always excluded much of the population. Even at a part-time school like Suffolk, most students were from the lower-middle class rather than the working class. 110 In the first half of the twentieth century, however, the profession was relatively open. A 1932 survey of California lawyers adlnitted between 1929 and 1931 found that only 17 percent were unemployed at the time of admission (and thus presumably being supported by their parents), whereas 57 percent were employed in legal or semilegal positions and 46 percent in lay jobs (some having both kinds). Among Wisconsin men admitted to the bar in 1928 and 1934, 31 percent were entirely and another 37 to 42 percent at least partly self-supporting at the time of their admission. 111 Evening students at a District of Columbia law school in 1941 (probably George Washington) came from relatively modest backgrounds: 34 percent of their fathers were in clerical or commercial occupations, and 25 percent were manual laborers; only 17 percent were executives and 7 percent professionals. Nevertheless, only 12 percent of the students were themselves engaged in manual work (the rest had clerical, executive, professional, or technical jobs), and half already enjoyed incomes that placed them in the top 8 percent of American families. 112 The class backgrounds of lawyers narrowed with the contraction of part-time legal education in the 1930s and 1940s. A 1975-76 sample of 548 Chicago lawyers found that 52.5 percent of their fathers were in the professional or managerial classes (twice the proportion in the earlier sample) and another 19.6 percent in lower white-collar jobs; only 21.7 percent were working class."3 Another study of Chicago lawyers a year earlier found that 73 percent of their fathers occupied professional, technical, or managerial positions and only 27 percent had lower occupations." 4 Class also affects which law school a student attends, and this, in turn, influences legal career: the proportion of students whose families earned less than $25,000 was lower at elite than at regional public law schools in 1975-76 (45.5 versus 58.5 percent), while the proportion receiving financial support from their parents was higher at the former (58.7 versus 35.5 percent)." 5 Greater mobility still may characterize rural settings, however: in Missouri, 31 percent of the fathers of rural lawyers were clerical or unskilled employees, compared with only 14 percent of the fathers of urban lawyers." 6 There always has been a great deal of direct occupational inheritance: 23 percent of Indianapolis lawyers in 1940 had lawyer fathers; 30 percent of all American law students in 1949 had close lawyer relatives; 15 percent of law students
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 entering the University of Pennsylvania in 1953 had a lawyer parent, and 29 percent had had a fair amount of contact with a lawyer relative; 18 percent of a sample entering law school in 1961 were sons of lawyers; and among the 1975-76 sample of Chicago lawyers, 15 percent had a lawyer parent and more than half had a lawyer relative. 117 Among the cohorts entering the Chicago bar between 1954 and 1974, a constant 14 percent had a lawyer father. 118 Cross-sectional studies of the class backgrounds of lawyers fail to differentiate among those admitted at various times during a professional career of about 40 years. Disaggregation by cohort strengthens the evidence that class backgrounds are narrowing. Among Chicago lawyers practicing in 1977, 32.3 percent of those admitted before 1960 were the children of fathers in lower-class occupations, compared with 21.6 of those admitted later." 9 The proportion of lawyers whose fathers were in professional, technical, administrative, or sales occupations steadily increased between the cohorts practicing in 1954 and 1974, while the proportion whose fathers were clerical workers, craftsmen, or farmers steadily decreased.120 A sample of white law students in the class of 1972 in both elite law schools (Yale, Stanford) and nonclite schools (Boston College, University of Iowa, University of Connecticut day and evening sessions) revealed even greater privilege: 83.5 percent of their fathers were in white-collar occupations; 49.5 percent had college degrees, and another 15.9 percent had attended college. In the 1970 and 1972 classes at those schools, only 2.9 percent of the students came from families with annual incomes under $10,000 (compared with 10.3 percent of the population), while 14 percent came from families with incomes over $40,000 (although only 14.7 percent of all American families enjoyed incomes of even $15,000).m Stevens found an increase in the socioeconomic status of law students between 1960 and 1970, although Zemans and Rosenblum found no correlation between date of admission and class background. 122 It seems likely that the class origins of lawyers have become still more homogeneous and privileged as competition to enter law school has intensified, particularly because women are now seeking admission in numbers nearly equal to men. A study of University of Virginia law students found that, although women came from poorer families than men and relied less on their parents for financial support during law school, a much higher proportion of their mothers had advanced degrees. 123 Because there is a strong correlation between family income, scores on the Law School Admission Test, and undergraduate grade point average, admissions criteria tend to exclude lower class applicants. 124 Surveys by the Carnegie Commission for Higher Education found that in 1969 only a fifth of all law students had fathers in blue collar, service, farm, sales, or clerical occupations (compared with 71 percent of the general population in 1970), while half had fathers in high prestige occupations (compared with only 14 percent of the general population); the proportion of law students with fathers in high prestige occupations increased to 60 percent in 1975.125 Competition has continued to magnify these inequalities. Compared with all other college freshman in 1981, those who identified themselves as prelaw were more than twice as likely to have family incomes over $100,000 and only about half as likely to have family incomes under $10,000; about 50 percent more had mothers and fathers with college and graduate degrees. The direct trans-
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 mission of professional membership was even more striking: five times as many prelaw students had lawyer fathers, and four times as many had lawyer mothers (although the absolute numbers were small). 126 Diversifying the ethnic, religious, and gender backgrounds of lawyers, therefore, has also meant narrowing their class origins. Because women still must overcome significantly greater hurdles, those who succeed within the legal profession tend to come from more privileged family environments than those of men lawyers. Within four large Chicago law firms in the 1980s, 53 percent of the women had fathers in professional or technical occupations compared with 36 percent of the men, and only 1 f percent had fathers in lower occupations compared with 30 percent of the men.' 27 Class background continues to affect the career aspirations of those who become lawyers. In 1962, first-year law students from blue-collar backgrounds in high- and middle-status law schools did not aspire to become law firm partners and gravitated instead toward government employment. 12 " If such correlations appear weaker today, the reason may be an increase in class homogeneity rather than greater intraprofessional mobility. 129
 
 Gender The entry of significant numbers of women into the profession beginning in 1970 marks a change in its composition even more dramatic than the entry of Southern and Eastern European immigrants and their sons in the first half of this century. Although the first woman was admitted to a law school and a state bar a century earlier, arid eleven states admitted women by 1881, a variety of barriers restricted the proportion of women to less than 5 percent of the profession until the 1970s."" A study of forty-five jurisdictions at the turn of the century indicated that thirteen had admitted women at the same time as men, two first admitted women in the 1860s, seven did so in the 1870s, five in the 1880s, and six in the 1890s; but ten still excluded them altogether, and another two delegated that power to counties. Furthermore, most jurisdictions had admitted fewer than ien women each, although forty-seven women were practicing in Massachusetts in 1900."' Arkansas and Georgia denied women admission to the bar as late as 1911.132 Law schools continued to discriminate against women until much later: only 41 of the 137 law schools admitted women in 1915-16, although 122 out of 129 did so in 1920. The number of women law students increased from 205 in 1909 to 1171 in 1920."' Columbia continued to exclude women until 1928, Harvard until 1950, Notre Dame until 1969, and Washington & Lee until 1972.134 Even when women were admitted, hidden quotas and social and cultural barriers kept their numbers small." 3 Women could not join the American Bar Association until 1918 or the elitist Association of the Bar of the City of New York until 1937."6 Female law students tended to be concentrated at less prestigious schools. During the first third of this century, many (perhaps the largest proportion) were educated at Portia Law School in Boston, a part-time proprietary institution, founded in 1908 exclusively for women, whose enrollment reached 384 in 192425. Its bar passage rate was 82 percent in 1924 and 65 percent in 1929. better than those of most other part-time schools. 1W In 1938, however, it admitted men (in response to the admission of women by Suffolk, a local competitor), and the number
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 of women undoubtedly declined. The Washington College of Law, which began as the Women's Law Class in 1896, graduated more men than women for the first time in 1914, and by 1936-37 women were less than a fourth of its 531 students.139 Although women constituted 16 percent of evening students at a District of Columbia law school in 1940 and higher proportions in unapproved schools, the contribution of such institutions to the production of lawyers was small and declining. 140 In California in 1948, women were 2.6 percent of the students at the seven ABA-approved schools but 4.1 percent at the six unapproved schools; and within each category their numbers varied inversely with prestige. 141 Only when the number of male students declined precipitously as a result of the two world wars did law schools seek to replace them with women. During World War I, the number of male students fell from 7477 to 2443 (67 percent) between the fall of 1916 and the fall of 1918 in the 41 schools admitting women, while the number of women rose from 397 to 503 (27 percent) and their proportion increased from 5 to 17 percent of total enrollment. Yet even then they were concentrated at the less prestigious schools: their numbers actually decreased in the day schools, but they increased 31.5 percent in the mixed schools and 92.4 percent in the night schools.142 The Depression affected the entry of women more severely than that of men (as though women lawyers were a luxury society could afford only in flush times). Women constituted between 5.5 and 6.2 percent of entrants in New York City during the years 1925 through 1928 but then declined steadily to 3.4 percent in 1934.143 World War II again saw the proportion of women rise to a fourth of all law students, but it quickly dropped to its former level at the end of the war (see Table 27). Consequently, women remained between 1 and 3 percent of the profession and less than 5 percent of enrollment in ABA-approved law schools until the 1970s (see Table 27). As late as 1970-71, women constituted a smaller proportion of law students than of medical students (8.5 versus 9.6 percent). 144 This has changed rapidly in the last two decades. During the five years following 1969, law school applications increased threefold, but women applicants increased fourteen times. Furthermore, acceptances of women remained at a steady 43 percent of applicants, while acceptances of all students fell from 44 to 18 percent (which confirms my earlier contention that the entry of women greatly intensified competition for places among men).' 4;> Between 1967 and 1983, the enrollment of women in ABA-approved law schools increased 1650 percent, from 4.5 to 37.7 percent of the total (see Table 27). Indeed, because the absolute number of male law students has not increased since 1973, all subsequent growth of law school enrollments is attributable to the entry of women. Whereas women were more likely to be part-time than full-time law students in the 1950s and 1960s and to study at schools not approved by the ABA, the reverse is true today (see Table 28). Indeed, women outnumbered men among full-time students at 19 of the 175 ABA-approved law schools in 1986-87.146 Of course, these changes were not confined to law. The proportion of undergraduates who were women grew from 43 percent in 1972 to 52 percent in 1982; 88 percent of the increase in undergraduate enrollment during that period was attributable to the entry of women. 147 Measured by the baseline of baccalaureats, therefore, women remain underrepresented in law school. Their numbers have
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 increased less rapidly in the legal profession than in other service occupations: the proportion of women grew from 27 to 65 percent in the insurance industry between 1970 and 1984, from 14 to 48 percent in advertising between 1960 and 1983, and from 9 to 39 percent in banking and financial management between I960 and 1983.I4X By contrast, women have become only 10 to 15 percent of the legal profession (current estimates differ, see Table 26). l49 Furthermore, the increase in the proportion of law students who are women has slowed, although it continues to grow because the number of male applicants to law school dropped further than the number of female between 1982 and 1984 (14 versus 9 percent). 150 One reason for the disparity in the representation of women among law students and lawyers (aside from the fact that it will take a generation to replace the male-dominated bar) may be that a smaller proportion of female law graduates practice. A 1934 survey of New York City lawyers (with a 30 percent response rate) found that women constituted only 1.65 percent of practitioners, although they had been 4.8 percent of entrants during the preceding 10 years and 3.5 percent of the profession according to the 1930 census.151 Among the 22,500 lawyers admitted in California between 1972 and 1977, 6.5 percent of women were unemployed in 1977, compared with 3.7 percent of men. 152 A 1984 survey by the Women Lawyers Association of Michigan found that the proportion entering practice was 10 percent lower among women than among all law graduates and the proportion leaving law firms in the early years of practice was 10 percent higher among women than men. 153 Among the many reasons for this differential attrition, the survival of sexual harassment and other forms of sexist behavior may be one. In the mid1970s, law teachers (almost all of whom still were men) treated men and women students differently. 154 A 1983 New Jersey study found that 86 percent of women reported incidents in which female attorneys were treated disadvantageously by male attorneys, and two thirds reported incidents in which they were treated disadvantageously by judges or other judicial personnel. 155 A 1986 New York study also found that male judges and lawyers routinely demeaned and patronized female lawyers. 156 Entry into the legal profession does not guarantee equality within it. One index of success is income. The median income of women lawyers in New York City between 1928 and 1932 was $2750, just 61 percent of the $4535 median for all lawyers, although the gap narrowed slightly at the depths of the Depression in 1933 ($2050 versus $2990 or 69 percent). In 1949, the median income of women lawyers was just over half that of men. The proportion of self-employed lawyers earning more than $10,000 a year was more than four times as high among men than women (28 versus 6 percent); the proportion of salaried lawyers earning more than that was 8 times as high among men (16 versus 2 percent). A quarter-century later, when the number of women lawyers still remained insignificant, their financial situation had not improved. 157 A 1975 survey of the median incomes of Illinois lawyers revealed that women earned 88 percent as much as men in the Chicago Loop ($30,000 versus $34,000), 42 percent in suburban Chicago ($10,500 and $25,000), and 31 percent in the rest of the state ($10,000 and $32,000).158 Women lawyers employed by the legislative branch at all levels of government in 1970 earned 65 percent as much as men. 159 The entry of large numbers of women lawyers since the mid-1970s has not
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 eliminated income inequalities. A 1982 survey of Minnesota lawyers found that women earned less than two thirds the median income of men; even within the 1975-81 cohort of law school graduates they earned 20 percent less.16" Throughout the nation in the early 1980s, women lawyers earned 71 percent as much as men, enjoying significantly less income equality than women journalists (85 percent), doctors and dentists (80.9 percent), and teachers (80.3 percent). 161 The Census reported that women lawyers earned 55 percent as much as men in 1979 and 63 percent as much in 1986.162 A 1983 survey of 605 lawyers found that women earned 62 percent as much as men ($33,000 versus $53,000), which was very close to the disparity within the entire workforce. 163 Among members of the University of Michigan Law School classes of 1976 through 1979 surveyed five years after graduation, the average income of women was 80 percent that of men. (Most of this disparity is attributable to the fact that women and men pursued different career paths, although within small firms women still earned less than men). 164 Among lawyers who had graduated from seven northeastern law schools four and eleven years earlier, women earned less than men in virtually every category of job and age, even when income was normalized for the number of hours worked. 163 The one exception was those working in firms with more than 84 lawyers. Yet the starting salaries of men and women law graduates in the class of 1983 were virtually identical. 166 And in 1986, women lawyers averaged $576 a week, which was 88 percent of the incomes of men lawyers. A 1987 survey of 2500 Boston lawyers found that, among those with one to five years of experience at their present jobs, 70 percent of the women but only 44 percent of the men earned less than $56,000, while 11.2 percent of the men but only 3.7 percent of the women earned $76,000 to $100,000; among those with six to ten years of experience, 11 percent of men but only 6.5 percent of women earned $76,000 to $100,000.167 Differential ability cannot be the reason for this persistent gap. Just as women applying to college have better high school records than men, so women applying to law school have better undergraduate records than men, a difference that has survived grade inflation. 168 The LSAT scores of women law school applicants were slightly lower than those of men in the late 1960s but slightly higher in 1970-71.1<w Consequently, women applicants were accepted in higher proportions than men in 1975-76.17(l Nevertheless, the representation of women within law student bodies continues to vary inversely with the prestige of the school: they constituted an average of 38 percent of law students at the fifteen most elite schools in 1984, compared with 45 percent at eleven nonelite schools. 171 Women are underrepresented in the top 10 percent of the law school class, on law reviews, and among judicial clerkships, but their pass rate on the bar examination is consistently higher than that of men (see Table 20.b). 172 Compared with their proportion of law school graduates, women were only slightly underrepresented among Supreme Court clerkships in 1987: 29 percent of outgoing and 26 percent of incoming clerks. 173 Part of the income disparity is attributable to differences in the age profile of female and male lawyers, but even within age cohorts women have not attained equality. They still are expected to shoulder the burdens of childrearing, and almost all mothers do so.174 Both female and male law students at Stanford Law School in the early 1980s assumed that most of the childrearing tasks would fall on women. Although many employers granted women lawyers short-term maternity leave, few
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 had developed long-term leave policies or permitted part-time work. 175 A later survey of 100 law firms found that only a third offered paid maternity leave, only a fifth had any policies on paternity leave, and nearly half did not allow part-time work; a firm's flexibility in responding to childrearing responsibilities varied directly with its size. A sample of 220 nonprofit organizations was not much more accommodating. 176 The proportion of Michigan employers who granted maternity leave to women lawyers actually declined from 96 percent in 1984 to 69 percent in 1986.177 More generous leave policies, while allowing more women to return to practice, might actually aggravate income differences, since women are more likely to interrupt their careers (47 percent of women 21 to 64 years old but only 13 percent of men had spent six months unemployed since their twenty-first birthday) and thus less likely to acquire seniority (23 percent of women but 36 percent of men had held their current job more than ten years).178 It is not surprising that many women have resolved these conflicts between work and family by postponing marriage: in both 1960 and 1970, 87 percent of all male lawyers and judges were married; the proportion of women fell from 46 percent in 1960 to 41 percent in 1970. A 1987 survey of 2500 Boston lawyers found that 88.5 percent of the men but only 71.5 percent of the women were married; 68.2 percent of the men had children compared with only 29.6 percent of the women. 179 Postponing marriage is more likely to foreclose it for women because men still marry women who are younger, less well educated, and professionally less successful. A survey of census data for 70,000 households found that among college-educated white women the likelihood of marriage was 50 percent for those who had not married by the time they were twenty-five, 20 percent for those unmarried at thirty, 5 percent for those unmarried at thirty-five, and as little as 1 percent for those still unmarried at forty. 180 And, of course, the prospects of procreation run out much faster for women. Other women sacrifice career advancement to marital and childrearing responsibilities. In 1970, female lawyers and judges on average worked fewer hours per week than men (38.7 versus 45.8); 21.3 percent of women but only 8.9 percent of men worked less than 35 hours; 58.4 percent of men but only 30.7 percent of women worked more than 40 hours. 181 Five years after graduation, all men and childless women in the University of Michigan Law School classes of 1976 through 1979 worked three to four hours more a week than women with children (although even the latter worked forty-nine hours). Among mothers, 69 percent had taken at least three months of full-time or part-time leave, 37 percent at least seven months, and 25 percent at least nineteen months. 182 The Bureau of Labor Statistics reported that 37,000 lawyers and judges were working part time in 1985, probably an underestimate. The New York Attorney General's Office first permitted halftime work in 1982 and presently has 21 such employees; some law firms also allow part-time practice, although this is more likely to mean 60 or even 80 percent of full time. Although these arrangements allow women to continue practicing law, they are likely to prejudice professional careers, particularly the prospects of partnership. 183 Despite these tensions, however, a 1986 survey of the University of Michigan Law School classes of 1976 through 1979 found that women who had combined childrearing and professional careers expressed more career satisfaction than childless women or men with or without children. 184
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 Much of the income difference between male and female lawyers reflects career choices by women who may (reasonably) be anticipating employer discrimination as well as seeking positions they can combine more easily with childrearing. As recently as the early 1980s, a leading Atlanta law firm maintained that it was entitled to discriminate against women in selecting partners, until the U.S. Supreme Court found it in violation of the Civil Rights Act of 1964.185 Women members of the University of Michigan Law School classes of 1976 through 1979 who were working in firms of one to ten lawyers five years after graduation earned only two thirds as much, on average, as their male counterparts in these classes, which may help explain why the proportion of women graduates working in such firms was only half that of men.186 Women may (correctly) expect government to be less discriminatory, at least in entry-level positions.187 These expectations were reflected in career patterns more than 50 years ago. In New York City in 1934, smaller proportions of women than men were in private practice (80 versus 85 percent) and larger proportions were employed in industry (15 versus 10 percent) and government (4 versus 3 percent).' 88 As the number of women lawyers has increased, these differences have became more pronounced. According to census data, the proportion of women lawyers working in government has consistently been twice that of men (28 and 14 percent in 1950 and 1960, 37 and 18 percent in 1970).189 A detailed analysis of the Martindale Hubbell directory reveals similar patterns. A smaller proportion of women lawyers than men has been in private practice (60.6 versus 69.8 percent in 1970; 55.7 versus 69.4 percent in 1980), and higher proportions have been employed by the federal government (7.6 versus 5.5 percent in 1970, 7.0 versus 3.4 percent in 1980), state and local government (6.4 versus 5.0 percent in 1970, 10.2 versus 5.2 percent in 1980), private associations (2.9 versus 0.9 percent in 1970, 1.9 versus 0.7 percent in 1980), legal aid and public defender offices (4.8 versus 1.2 percent), and law schools (1.7 versus 1.1 percent in 1970, 2.0 versus 1.1 percent in 1980).190 In Michigan, the proportion of government lawyers who were women increased from 12 percent in 1976 to 25 percent a decade later.'"' Among members of the University of Michigan Law School classes of 1976 through 1979 surveyed five years after graduation, 70 percent of the men but only 44 percent of the women were in private practice; by contrast, higher proportions of women than men were in government employment (15 versus 9 percent), legal services, public defender offices, and public interest law firms (6 versus 2 percent), and offices of house counsel (14 versus 10 percent). Among those who had tried private practice, the proportion of women who had left was twice that of men (33 versus 17 percent). The desire to work in settings where women are more than a token may accentuate these patterns: these women law graduates found only an average of 19 percent of their fellow workers in private practice were women, compared with 32 percent in other settings. There also is some evidence that married men were overrepresented in private practice partly because they felt greater financial responsibilities as the sole or primary breadwinners in their families. 192 A recent study of seven northeastern law schools revealed that the disparity between the proportions of women and men in offices of house counsel actually was increasing (13 versus 9 percent in the cohort who had graduated eleven years earlier, 9 versus 3 percent in the cohort who had graduated four years earlier). 193 Women
 
 96
 
 AMERICAN LAWYERS
 
 are only a small proportion of Washington representatives of private interests (12 percent) and an even smaller proportion of lawyer representatives (7 percent).194 These career choices also may reflect personal values. Women prelaw undergraduates are politically more liberal than all undergraduates, and men prelaw undergraduates are more conservative.195 Women were substantially more liberal than men in the University of Michigan Law School classes of 1976 through 1979.196 Women law students express much stronger preferences than men to work in substantive areas catering to personal client needs and much less interest in becoming corporate lawyers.197 This helps explain the fact that 13 percent of lawyers employed by the federal Legal Services Program in 1967 were women (when they constituted only about 3 percent of the profession); women also were a fourth of all lawyers employed by the Legal Aid Society of New York in 1967 and a third in 1981.'98 The proportion of those seeking law teaching jobs who were women increased steadily from 16.6 percent in 1980-81 to 22.1 percent in 1984-85.'" Gender differences remain even when we partly control for age by limiting comparisons to the cohort who entered practice after 1970.20" Yet now that women make up about 40 percent of law graduates, their career choices may be converging with those of men. A recent study of seven northeastern law schools found that the disparity between the proportions of women and men in government employment actually had reversed between the cohort who had graduated eleven years earlier (23 versus 10 percent) and the cohort who had graduated four years earlier (12 versus 14 percent). 201 Law firms attracted 38 percent of the women in the Columbia Law School class of 1972 but 58 percent in the class of 1977; the proportion at Harvard rose from 55 to 63 percent (compared with 68 percent of all graduates in 1977).202 The proportions of women and men nationwide who entered private practice converged between the classes of 1979 (45 versus 56 percent) and 1983 (56 versus 58.5 percent), as did the proportions entering government or taking public interest jobs (from 28.1 versus 17.9 percent to 16.9 versus 12.4 percent).2'" The gap between the proportions of men and women in private practice five years after graduating from the University of Michigan Law School narrowed significantly between 1981 (70 versus 42 percent) and 1986 (79 versus 67 percent), partly because the proportion of women who were working in mid-sized firms (11 to 50 lawyers) had increased to almost that of men.204 Within each professional category, women still hold inferior positions. In 1972, women law teachers were concentrated in schools that emphasized political activism and sought to enroll women and minority students but were underrepresented at elite schools. As late as 1979-80, half of all law schools had fewer than three fulltime women teachers, 17 percent had only one, and 4 percent had none.205 Responses from 97 out of 172 ABA-approvcd law schools revealed that the proportion of the faculty who were women increased from an average of 7.6 percent in 1976 to 12.3 percent in 1981. Their distribution was very unequal, however: women constituted more than 20 percent at eighteen faculties in 1981 but less than 9 percent at forty-three others, including ten that had no women. Although the representation of women did not correlate with the prestige of the school or the credentials of entering students, most elite schools had less than the 1981 average (12.3 percent): Berkeley (10 percent), Chicago (7 percent), Columbia (7 percent), Harvard (5
 
 The Consequences of Controlling Entry
 
 97
 
 percent), Michigan (4 percent), Pennsylvania (6 percent), Stanford (7 percent), Virginia (2 percent), and Yale (7 percent). 206 Among law teachers hired in 1981-82, the proportion of women entering nontenure-track positions was almost twice that of men (54 versus 28 percent). The retention rate is low in such positions and so is the likelihood of moving to the tenure track. Women were overrepresented in the less prestigious subjects: they were twice as likely as men to teach legal research and writing and almost twice as likely to teach family law but far less likely to teach business courses. Women published somewhat less than men and were substantially less likely to be promoted.207 Preliminary analysis by the Society of American Law Teachers of questionnaire responses by 108 law schools found that the proportion of women had increased from 10 to 16 percent of tenure-track faculty between 1980-81 and 1986-87 and from 14 to 20 percent of all faculty. In the latter year, all the schools responding had at least two women teachers, and half had at least six. Yet it is striking that women constituted 70 percent of contract-status legal writing faculty, a category that is poorly paid, accorded little respect, excluded from governance, and denied security of employment or the possibility of advancement. 208 Women began to enter the judiciary in significant numbers only in the 1970s; they represented 5.4 percent of the federal judiciary in 1980 and 2.1 percent of all judges nationwide (but 12.4 percent of family court judges in 1977).20" By 1985, 7.4 percent of the federal judiciary and 7.2 percent of state judges were women. The pace of change has reflected the degree of political commitment to gender equality. President Carter named forty women to the federal bench, 15.5 percent of all his judicial appointments; President Reagan appointed only fourteen in his first term, 8.4 percent of his appointments. In the first five and a half years of Reagan's administration, only 7 percent of his appointees to the Court of Appeals were women, compared with 20 percent of Carter's. At the end of seven years, Reagan had appointed thirty-one women, 8 percent of his federal court appointments. While the appointment of women to the federal judiciary stagnated, however, the number of women state court judges doubled, from 617 to 1356 between 1980 and 1985.21° In New York in 1986, women represented 9.7 percent of state judges, but nearly half of them sat in New York City Family, Criminal, Civil, and Housing Courts. 2 " Women are also underrepresented in the governance of professional associations. In 1987, only one of the thirty-two members of the ABA Board of Governors was a woman, although the ABA had just appointed a woman as executive officer. 212 Within private practice, women have always been distributed differently from men. In New York City half a century ago, women were more likely than men to be in solo practice (60 versus 55 percent) and less likely to be law firm partners (18 versus 24 percent).213 Among the seventeen women lawyers who answered a Michigan questionnaire in 1939, ten practiced by themselves (59 percent).214 Today, a higher proportion of women than men are still sole practitioners (55.6 versus 48.1 percent), although this difference is slightly less pronounced among those who entered practice after 1970.215 A 1963 study found that prejudice against women varied inversely with firm size.216 This still seemed to be true in 1980: women constituted 2.3 percent of partners in 107 law firms with 90 lawyers or more but
 
 98
 
 AMERICAN LAWYERS
 
 only 1.9 percent in 218 law firms with 25 to 89 lawyers. 217 When Los Angeles law firms with at least 20 lawyers were dichotomized into those whose associates were more and less than 25 percent women, the former averaged 71.8 lawyers while the latter had only 40.7 lawyers. 218 Women represented 18 percent of firms with fewer than 50 lawyers but 21 percent of firms with more than 100.219 Women were less likely to be found in any capacity in firms of 2 to 20 lawyers (and also in smaller offices of house counsel). The proportion of women lawyers who worked in large firms was actually higher than that of men (12.0 versus 7.0 percent in 1980, 14.2 versus 8.6 percent among those admitted since 1970).22 In the law school classes of 1979 through 1983, smaller proportions of women than men continued to enter small firm practice, while higher proportions joined large firms. 221 The entry of women into large firm practice is a dramatic reversal of their earlier virtually total exclusion. 222 In 1956, only 18 of the 1755 women lawyers in New York City worked for large law firms (1 percent). 223 In 1964, there still were only eighteen women in the twenty largest New York firms. Some fifteen years later, women were 616 of the 3142 lawyers in the thirty-two largest New York firms (20 percent) and 1297 of the 6034 lawyers in the fifty largest firms nationwide (22 percent). 224 Another 1980 study found 1796 women lawyers among the 13,353 who worked in the 107 firms nationwide with 90 or more lawyers (13 percent). 225 Women were only 5 percent of the lawyers hired by four large Chicago firms before 1970 but 24 percent of those hired between 1975 and 1980.226 Women constituted 23.9 percent of associates in the 100 largest firms in 1981 but 30.5 percent in the 250 largest in 1985.227 One reason for the increase in women associates may be the surprising finding that large law firm interviewers of both sexes invited more women than men to "call backs" at the firm and the unsurprising finding that male interviewers (who predominated) were more strongly biased in favor of women interviewees.228 Yet a survey of the University of Michigan Law School classes of 1976 through 1979 found that men and women employees had virtually identical grades within each category of employer, including large firms.229 Women may choose larger firms not only because they offer higher starting salaries and greater prestige but also because women associates believe they offer better chances of advancement. Here the picture is cloudier.230 There was only one woman partner in any large New York City firm in 1964, three in 1968, thirty-four in 1979, and forty-one in 1980.231 By 1985, just three major New York firms had no women partners. 232 In Los Angeles in 1973, only five of the twenty-nine law firms with at least twenty lawyers had even one woman partner and none had more; ten years later, 60 of the 86 firms that size had women partners, and nineteen had at least two.233 In 1987, only 4 of the 247 largest law firms nationwide had no women partners. 234 At the 150 largest firms in 1982, women represented 15.5 percent of the lawyers but only 8.3 percent of the partners.235 At the 50 largest firms, they were 21 percent of associates but only 2.8 percent of partners.236 Although firms may be embarrassed to have no women partners (and encounter difficulties in recruiting women associates), the proportion of associates becoming partners still seems to be higher among men than women. In the cohort of lawyers who entered private practice after 1970, 71.2 percent of the women remained associates in 1984, compared with only 48.0 percent of the men. 237 In the Los Angeles firms with at least twenty lawyers in May 1983, women were 25.4 percent
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 of the associates but only 4.3 percent of the partners. ** In the thirty-two New York City firms with more than ninety-five lawyers in 1980, women were 18.7 percent of the associates but only 1.9 percent of the partners. 239 In the 107 firms nationwide with ninety or more lawyers in 1980, they represented 21.5 percent of the associates but only 2.3 percent of the partners.240 These disparities can be partly explained by age differences. In the cohort beginning practice between 1970 and 1980, fewer than a fifth of the women but more than two-fifths of the men entered during the first half of that decade.241 Yet inequalities remain even when we control for age. Among those graduates of the Harvard Law School class of 1974 who entered private practice, the proportion of men who were partners six years later was more than twice that of women (51 versus 23 percent).242 Among members of the University of Michigan Law School classes of 1976 through 1979 the proportions also were 2:1 five years after graduation (25 versus 13 percent), although they declined to 4:3 during the period 7 to 10 years after graduation (72 versus 56 percent).243 One reason for this is that women who enter private practice leave it at a higher rate than men. Although a slightly higher proportion of women than men in that same Harvard Law School class entered private practice (61 versus 58 percent), 40 percent of those women left during the next eight years while another 3 percent of their male classmates transferred into it.244 Among members of the University of Michigan Law School classes of 1976 through 1979 who entered private practice, 70 percent of the men but only 45 percent of the women remained there five years later.245 Nevertheless, the situation appears to be changing. A comparison between the 100 largest law firms in 1981 and the 250 largest in 1985 shows that the proportion of partners who were women increased from 2.8 to 6.0 percent; furthermore, 17 percent of the new partnerships in those firms between May 1984 and December 1985 were granted to women.246 By 1987, women constituted 33 percent of the associates and 7.9 percent of the partners at the 247 largest firms, having received 19 percent of new partnerships at those firms between 1985 and 1987.247 Race The last category to enter the legal profession was people of color: blacks who suffered centuries of slavery and another hundred years of de jure discrimination; Indians who received inferior education on reservations after their lands were taken; immigrant agricultural workers who endured conditions of virtual peonage; and recent political and economic refugees from the Caribbean, Latin America, and Asia. These groups were virtually excluded from the profession until the 1960s, and relatively small numbers have gained admission in the last two decades.248 During the nineteenth and early twentieth centuries, most law schools taught few or no blacks; although we lack data on the racial composition of predominately white law schools, this seems a plausible inference from the founding of ten black law schools between the Civil War and the end of the nineteenth century. 249 Only three of these survived for more than a few years, however, and their limited impact can be seen in the tiny number of black lawyers in the country in 1900— 730 or 0.5 percent of the profession at a time when 11.6 percent of the population was black. Ten years later the number had grown to only 795 and racial under-
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 representation had scarcely changed (blacks were 0.7 percent of the profession and 11.1 percent of the population); almost half the states had fewer than ten black lawyers.250 In Texas in 1890, blacks were 0.3 percent of the legal profession but 22 percent of the population; ten years later they were still only 0.6 percent of the profession.251 Until 1935, no law school south of the District of Columbia was racially integrated. Among the twelve Tennessee law schools in 1938, only the unapproved Kent College of Law admitted blacks; it had an enrollment of eleven, and just two of its graduates passed the bar examination between 1933 and 1937.252 In response to threats of integration, several southern states opened black law schools: North Carolina Central University in Durham in 1939, Texas Southern University in Houston in 1947, and Southern University in Baton Rouge, Louisiana, that same year.253 Only twenty blacks were admitted to the Philadelphia bar between 1909 and 1945, none between 1933 and 1943; it may not be coincidental that a mandatory photograph identified the race of applicants and examinees. 254 When the ABA inadvertently admitted three blacks in 1914 it "persuaded" them to resign, after which it formally excluded blacks until 1943.255 Even in a liberal northern state like New York, blacks made up only 0.4 percent of the legal profession in 1930 but 3.3 percent of its population; and only 1.2 percent of the profession in Manhattan was black, despite its large black population. 256 Even when explicit discrimination diminished, the absolute number of blacks in the profession remained virtually constant and their underrepresentation actually increased. Blacks represented 1.1 percent of the profession (1952 out of 179,567) but 10.2 percent of the population in 1940, 0.7 percent of the profession (1450 out of 212,605) but 10.5 percent of the population in 1950, 0.8 percent of the profession (2180 out of 285,933) but 10.6 percent of the population in 1960, and 1.3 percent of the profession (3236 out of 355,242) but 11.2 percent of the population in 1970.257 Among the 98 ABA-approved law schools responding to a 1969 questionnaire about racial variation in bar examination pass rates, a "substantial number" reported no minority graduates during the preceding 5 years and "many others" said they had fewer than five. 258 The few minority lawyers have not been evenly distributed in proportion to the minority population. In 1960, only 17 percent of black lawyers lived in the South, which had 45 percent of the nation's black population; blacks constituted 1.8 percent of the Virginia legal profession but 26 percent of its population. 259 There were only three black lawyers in Mississippi in 1965, less than 1 percent of the 2766 practitioners in 1971, although blacks were 42.1 percent of the state population in 1960 and 36.8 percent in 1970.26° In California in 1967, people with Spanish surnames represented 0.8 percent of the profession but 14 percent of the population.261 In Texas, they constituted 4 percent of the profession in 1985 but 21 percent of the population in 1980.262 Beginning in the late 1960s, the cumulative effect of the Civil Rights movement and of affirmative action programs in colleges and law schools produced a sharp increase in minority enrollments.263 In 1965, minority law students were 800 of the 65,000 total—little more than 1 percent.264 In my own law school class (Columbia, 1965) there was one black out of almost 300 students. By 1983-84, the 12,444
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 minority law students constituted 9.9 percent of enrollment at ABA-approved law schools (see Table 30). These gains are impressive, but it is important to put them into historical perspective. Affirmative action has been criticized as a form of reverse discrimination, yet it did nothing more than reopen to racial minorities some of the doors that had been open to ethnic and religious minorities in the early part of this century but subsequently were closed by a legal profession eager to control the number and characteristics of its members. Despite affirmative action programs, entry remains far more difficult today than it had been a half-century earlier because racial minorities suffered greater educational deprivation, law school admissions standards were much higher as a result of the elimination of part-time unapproved schools, and the bar examination was a greater obstacle. As evidence of the historical difference it is noteworthy that seven of the eleven black lawyers practicing in Galveston, Texas, between 1895 and 1920 never attended law school and all but one came from working-class families.265 The ABA accreditation campaign led to the closing of three black law schools: Freylinghuysen in the District of Columbia in 1927, Virginia Union in 1928, and Simmons in Kentucky in 1932. Even Howard, the preeminent black school, saw its enrollment decline from 135 students in 192324 to only 44 in 1932 when it raised standards in order to gain ABA approval (which it secured in 1930) at the same time that the Depression was taking its toll.266 During the first third of this century, most law schools admitted everyone who applied and required little prelegal education. Today, a bachelor's degree is virtually a prerequisite, but the proportion who obtain that qualification is lower among minorities than whites. In 1970, at the beginning of law school affirmative action programs, the proportion of white males with a bachelor's degree was double that of blacks (15 versus 6.8 percent; sec Table 3.b). A decade later, 83 percent of whites graduated from high school but only 72 percent of blacks; 45 percent of white high school graduates entered college but only 40 percent of blacks; 56 percent of white college matriculates graduated but only 51 percent of blacks.267 Hispanics fared even worse: in 1980, only 54 percent of those eighteen to twenty-four years old were high school graduates compared with 83 percent of whites; only 7.7 percent of twenty-five-ycar-old Hispanics had completed college compared with 17.8 percent of whites.268 Blacks were 12.7 percent of the population in 1976 but 5.3 percent of baccalaureats in 1974; Chicanos were 2.8 and 1.3 percent, respectively.269 Among those twenty-five years or older in 1985, 20 percent of whites had completed college, compared with 11 percent of blacks and 8 percent of Hispanics. Minority undergraduate enrollment has fallen since the initial victories of the Civil Rights movement. Blacks (who make up 13 percent of eighteen- to twentyfour-year-olds) were 3 percent of undergraduates in 1972 and 10.3 percent in 1976; but the proportion declined to 9.6 percent by 1982 and 8.8 percent by 1984. The proportion of black eighteen- to twenty-four-year-olds who were enrolled in college declined from 33.5 percent in 1976 to 26.1 percent in 1985.27() Hispanics, who are 7.1 percent of all those eighteen to twenty-four years old, were 0.6 percent of undergraduates in 1970 and 4.3 percent in 1984. Asian-Americans, who are 1.5 percent of all those eighteen to twenty-four years old, were 1.8 percent of under-
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 graduates in 1976 and 3.1 percent in 1984. American Indians, who are 0.7 percent of all those eighteen to twenty-four years old, were 1.2 percent of undergraduates in 1970 and 0.7 percent in 1982.271 It should not be surprising, therefore, that minority law student enrollment has grown slowly and appears to have reached a ceiling. A slightly higher proportion of black than white college graduates enter graduate or professional schools (66 versus 61 percent).272 Nevertheless, the proportion of minorities in the fall 1979 first-year law school class was smaller than the proportion among baccalaureats the previous spring (9.4 versus 12.7 percent), despite the fact that black college freshman had declared a preference for law in about the same proportion as all freshmen. 2 " Minorities clearly have greater difficulty gaining admission to law school: in 1975-76, ABA-approved law schools admitted 59 percent of white applicants, 47 percent of Chicano applicants, and 39 percent of black applicants. 274 One reason for this may be the alleged bias of the Law School Admission Test. Although this issue is hotly debated, it is clear that the test predicts law school performance less accurately for minorities than for whites. 275 Minority law school applicants do have poorer academic records: in 1975-76, the proportion of applicants who had LSAT scores of 600 or better and undergraduate GPAs of at least 3.25 was 20 percent of whites, 4 percent of Chicanes, and 1 percent of black applicants. 276 In 1985, white law school applicants had an average LSAT score of 32.8, compared with 30.6 for Asian-Americans, 26.4 for Chicanes, 21.7 for blacks, and 18.7 for Puerto Ricans; GPAs followed similar patterns, although the differences were smaller. 277 The continuing social, economic, and educational disadvantages experienced by racial minorities help to explain why their numbers have increased much more slowly than those of women, stopped growing earlier, and have not come as close to proportionality (compare Tables 27 and 38). Indeed, the simultaneous increase in the entry of women (most of whom have been white) makes it much more difficult for racial minorities to gain admission—a source of competition that ethnorcligious minorities did not face during the first half of this century. The number of minority law students increased little more than fourfold between 1969 and 1983, while the number of women increased more than tenfold, even though a higher proportion of law students were women at the beginning of this period (6.8 versus 4.3 percent; compare Tables 27 and 30). It is noteworthy that a much higher proportion of minority than of white lawyers are women—31 versus 13 percent— just as women represent a higher proportion of all minority professionals than of while—66 versus 48 percent.278 The experience of various minority groups differs: law school enrollments of blacks and Mexican-Americans peaked as early as 1976, but enrollments of other racial minorities continued to grow into the 1980s (the number of "other Hispano-Americans" is still growing, but many come from relatively privileged backgrounds). If the present static racial distribution is extrapolated until the year 2000, when most of the lawyers admitted before the affirmative action programs of the 1970s will have left practice, the proportion of minorities in the legal profession still will be only half that of the population. Educational institutions cannot blame outside pressures for this loss of momentum in correcting past injustices. The U.S. Supreme Court imposed constraints on medical school affirmative action programs only after
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 the enrollment of most minority groups had stagnated, and its decision required no more than minor adjustments in those programs.279 Black medical school enrollment grew from less than 1 percent in 1948 to a high of 6.3 percent in 1974 before declining to 5.6 percent in 1983. Much of the increase occurred at three predominantly black schools, which enroll a third of all black students. Between 1970 and 1974, when affirmative action reached its peak, the proportion of applicants accepted was higher for blacks than whites (43 versus 35 percent). By 1983 this ratio had been reversed (40 versus 50 percent), despite the fact that the proportion of applicants who were black had increased (from 5.6 to 7.3 percent between 1974 and 1983) and their test scores, although still lower than those of whites, had risen more rapidly. 280 The fourteen medical schools in New York are now trying to remedy the imbalance between minority physicians (4 percent), minority medical school enrollment (8.5 percent), and the state's minority population (20 percent) by recruiting and preparing minority students in high school.281 The aggregate enrollment of blacks in law, medicine, and dentistry remained a constant 4.6 percent between 1976 and 1982.282 Admission to law school is only the first step in qualifying as a lawyer; students must also graduate. The attrition rate has been markedly higher among minority law students than among law students generally (compare Tables 7, 8, 9, and 12). Nine out of ten entering white law students were enrolled in the third year two years later, whereas the proportion was less than eight out of ten for all minority students and less than seven for certain groups. One reason is the inadequacy of prior education. When UCLA minority law students in the early 1970s were dichotomized by means their "predictive index" (a composite of LSAT and undergraduate GPA), 74 percent of the higher group graduated but only 52 percent of the lower.283 Another reason for attrition is financial difficulties. 284 In a sample of minority law students in 1974, 54 percent were working, 87 percent of those for more than 10 hours a week; 22 percent came from families with incomes of less than $5000, and a further 34 percent of families earned $5000 to $10,000.285 The bar examination is yet another obstacle to proportional representation of racial minorities within the legal profession. Although national pass rates among first takers rose above 80 percent in the 1970s (Table 18), these aggregate figures conceal enormous racial differences. On the Pennsylvania bar examination, between 1955 and 1970, the disparity between the pass rates for all students and for black students were 65.1 and 38.3 percent for Temple graduates, 80.2 and 53.8 percent for University of Pennsylvania graduates, and 75.5 and 50.0 percent for Villanova graduates. It is estimated that 98 percent of all those taking the Pennsylvania examination ultimately pass, compared with only 70 percent of black examinees.286 The California figures are most complete, and there is no reason (other than the greater difficulty of the examination) to believe they are atypical. Among graduates of ABA-approved California law schools taking the examination for the first time between 1970 and 1973, 70 percent of whites passed, compared with only 37 percent of minorities. 287 Among members of the UCLA classes of 1976 through 1978, 93 percent of white graduates had passed by 1979 compared with only 70 percent of minority graduates. 288 Among all first-takers of the July 1978 California bar examination, 67.8 percent of whites passed but only 53.4 percent of Asians,
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 30 percent of Latinos, and 18.1 percent of blacks; the differences were just as marked among repeaters.289 The situation has not improved as overall pass rates have fallen: in July 1984, 48.3 percent of whites passed the California examination, 30 percent of Asians, 18.1 percent of Latinos, and only 11.6 percent of blacks.29" Among all first takers in July 1986, 64.0 percent of whites passed but only 44.5 percent of Asians, 29.0 percent of Latinos, and 25.0 percent of blacks; the differences were just as marked among repeaters (except that Asians did better than whites). 291 Among UCLA law graduates, 83 percent of those admitted entirely on the basis of LSAT scores and undergraduate GPAs passed but only 26.5 percent of those admitted through the "diversity" program. During the five years from 1982 to 1987, blacks constituted 3 percent of those passing the bar examination, Latinos 4 percent, Asian-Americans 4 percent, and other minorities 1 percent (see Table 20.b). Although several lawsuits have been filed alleging racial discrimination by bar examiners, none has succeeded.292 Thus, not only have affirmative action programs been inadequate to achieve proportionality between minority law student enrollments and minority representation in the general population but even the limited number of minority law graduates is not reflected in the production of practitioners.293 In California in 1975, the disparity between racial minority representation in the population and the legal profession was almost as great as it had been before affirmative action began: Asian-Americans were 1.8 percent of the population but 0.97 percent of the profession, blacks were 6 and 1.4 percent, Chicanos 15.4 and 1.4 percent, and Native Americans 0.43 and 0.02 percent. 294 Throughout the nation in 1980, minorities were 16.8 percent of the population but only 5 percent of the legal profession.295 Blacks constituted 4.6 percent of lawyers and judges nationwide in 1981 but 11.8 percent of the population. 296 In the law school class of 1983, a significantly smaller proportion of minority graduates than of whites were employed the following year.297 Minority students who surmount all the hurdles and gain admission to the bar pursue career paths different from those of white lawyers, either out of choice or because of real or anticipated discrimination. Among second- and third-year black law students at the University of Michigan in the spring of 1971, more than half intended to work for the federal government, the public defender, or legal aid, and another quarter intended to become private civil rights lawyers; none expected to enter corporate practice.298 Among the UCLA class of 1974, 19 percent of minority graduates but only 2 percent of white graduates took jobs in legal aid; 19 percent of minority graduates but only 10 percent of white graduates entered government; by contrast, 47 percent of white graduates but only 25 percent of minority graduates joined law firms.299 In 1978, the National Association for Law Placement reported similar disparities between all graduates and minorities in first jobs: private practice (53 versus 28.2 percent), government (15.5 versus 28 percent), and public interest law (5.9 versus 17.2 percent).300 These differences in career aspirations may be declining. The first jobs of minority and white law school graduates became more similar between 1979 and 1983. In 1979, 22 percent fewer minority graduates than all graduates entered private practice (32.2 versus 53.8 percent); four years later, the difference had
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 shrunk to 13 percent (45.7 versus 58.9 percent). The proportion of minority graduates obtaining judicial clerkships rose from only half that of whites in 1979 to near parity in 1983 (9.8 versus 11.4 percent). In 1979, the proportion of whites who went to work for corporations was a third higher than that of minority graduates; four years later the proportions were equal. The proportions of both minority and white graduates starting work in government or public interest firms dropped by about half between 1979 and 1983, although minority graduates were still about twice as likely to choose these jobs. One reason for the shift toward the public sector is undoubtedly its greater material rewards. Minority graduates entering private practice or corporations in 1983 made nearly 50 percent more than those entering government and nearly 100 percent more than those in public interest jobs. 301 Until the 1970s, most black lawyers were government employees or sole practitioners. 302 A 1966 national survey mailed to 2000 black lawyers (of whom 38 percent responded) revealed that 73 percent of those in private practice were sole practitioners, compared with 50 percent of the entire profession. Black private practitioners served a clientele composed largely of individuals (87 percent) and almost entirely of blacks.303 Their career choices were more limited than those of whites despite the fact that higher proportions of black lawyers had some college education (82 versus 64 percent) and law degrees (95 versus 87 percent).304 The 253 members of the Mexican American Bar Association of Los Angeles revealed a similar distribution in 1986: 42 percent were sole practitioners, and another 24 percent practiced in firms with three or four lawyers.305 Geraldine Segal found that all black lawyers admitted to the Philadelphia bar between 1890 and 1920 either began to practice by themselves, joined black firms or entered the government; among the cohort admitted between 1938 and 1954, by contrast, 15 percent began practice in white firms and 9 percent were employed by corporations. A higher proportion of the younger cohort still were in white firms and corporations in the late 1970s, and a smaller proportion were in solo practice.306 These cohort differences appear to represent an ongoing trend. 307 In the law school classes of 1979 through 1983 nationwide, minority graduates were substantially less likely than whites to begin as sole practitioners.308 The underrepresentation of minority entrepreneurs makes it difficult for minority law firms to establish and expand the business clientele they need in order to grow. To overcome this obstacle, ten major Chicago corporations pledged to give business to a newly opened Hispanic firm for at least two years.309 But even though the senior partner of the best-known black firm in Baltimore was an acquaintance of the city's mayor, it merged its seven lawyers with the preeminent 176-lawyer Piper & Marbury. 310 Like women lawyers, minority lawyers are drawn to the larger firms both because they offer greater material and intangible rewards and because they appear to hire and promote solely on the basis of technical competence.3" In 1963, the degree of prejudice against blacks varied inversely with firm size.312 In 1979, there were virtually no blacks in white firms with three lawyers or fewer in New York, Chicago, the District of Columbia, Atlanta, and San Francisco; blacks constituted 1.5 percent of lawyers in the most prestigious large firms but only 0.4 percent in those with fewer than thirty lawyers. 313 In the law school classes of 1979 through
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 1983 nationwide, the proportion of minority graduates who joined small or mediumsized firms (with fifty lawyers or fewer) was only about half that of whites, but almost equal proportions of the two groups entered the larger firms.314 Yet minorities clearly were not welcome in large firms until very recently. Law review experience is often a prerequisite to being hired by a large firm, but no black or Latino served on the Virginia Law Review until it adopted an affirmative action program in 1987—the first southern law school to do so.315 None of the older cohort of black Philadelphia lawyers belonged to a firm with more than ten lawyers, whereas 42 percent of firm lawyers in the later cohort did so, and ten out of thirtyone belonged to firms with more than fifty lawyers. 316 One commentator has asserted that only forty-five white law firms contained any black lawyers in 1963. A decade later, the ten largest New York City firms still contained only 25 blacks among their 1504 associates (1.7 percent) and just one black and one Puerto Riean partner. 317 In a 1972 survey of forty-four law firms with more than thirty lawyers, located in nine midwestern cities, blacks were 12 out of 976 associates (1.2 percent) and 1 out of 1249 partners (0.1 percent).318 In 1979, only 12 out of 3700 partners in the fifty largest U.S. firms were black.319 A study of large firm interviewing at UCLA found that minority students in the first three quartiles of their class encountered greater difficulty than nonminority students in obtaining a "call back" to the firm after an on-campus interview. 320 The increasing number of minority law graduates is gradually being reflected in the composition of the large firms. Among a 1980 sample of 107 firms with ninety lawyers or more, 192 out of 7757 associates were black (2.5 percent) and 19 out of 5596 partners (0.3 percent); the proportions were slightly lower in another 214 firms with 25 to 90 lawyers; interestingly, a higher proportion of women associates than of men in the larger firms were black. 321 The next year the proportion of partners who were black had grown to 20 out of 4251 (0.5 percent), while the proportion of associates had remained constant at 151 out of 6408 (2.4 percent). 322 Yet in 1983, two thirds of the largest U.S. firms still had no black partners, and a sixth had no black lawyers at all; more than three quarters had no Hispanic partners, and half had no Hispanic lawyers at all. 323 Two years later there were only seven black partners in major New York City firms.324 Among 247 of the 250 largest firms in 1987, 27 had no black lawyers, 88 had no Asian-Americans, and 98 had no Hispanics; more than half had no black partners, 76 percent had no AsianAmerican, and 79 percent had no Hispanic. 325 It may not be coincidental that the Reagan administration's opposition to affirmative action was paralleled by a decline in black representation in larger firms. In the 100 largest firms nationwide 2.3 percent of associates were black; in the 250 largest firms only 1.95 of the associates were black in 1985 and 2.1 percent in 1987; the proportion of partners who were black rose from 0.5 to 0.7 to 0.8 percent. Hispanics have done slightly better, increasing from 0.6 to 1.1 percent of associates between 1981 and 1985 (the proportion remained the same in 1987) and from 0.25 to 0.33 percent of partners between 1981 and 1985 (0.38 percent in 1987).326 The proportion of minority lawyers has grown more rapidly in other legal careers. Among the 5325 lawyers employed by the Legal Services Corporation in 1980, there were 565 blacks (10.6 percent) and 512 Hispanics (9.6 percent). In the mid-1950s there was only one full-time black lawyer teaching outside a black law
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 school; in 1981-82 there were 224 blacks out of the approximately 5000 law teachers at ABA-approved schools (about 5 percent).327 Among those seeking teaching positions, the proportion who are minority lawyers has grown very slowly, from 4.1 percent in 1980-81 to 6.8 percent four years later. 328 In 1985, 6 percent of fulltime law teachers in ABA-approved law schools, 5 percent of part-time teachers, and 6 percent of deans and librarians were minority. 329 If minority law schools are excluded, the proportions are even smaller. Preliminary analysis by the Society of American Law Teachers of questionnaire responses from 108 law schools found that blacks had increased only from 2.8 to 3.7 percent of all faculty (tenure-track and others) between 1980-81 and 1986-87, while Hispanics had remained a constant 1 percent. More than a quarter of the schools still had no black or Hispanic faculty members, three fifths had fewer than two, and 83 percent had fewer than three. Although there were no differences in the rate at which minority and nonminority faculty were granted tenure, a higher proportion of minority faculty left before the tenure decision was made.330 Blacks were 226 out of the 1946 judges in sixteen major American cities in 1981 (11.6 percent) and 31 out of the 212 judges in federal district and circuit courts (14.6 percent).331 In 1985, 7.2 percent of the federal and 3.8 percent of the state benches were black; 3.1 and 1.2 percent were Hispanic; and 0.4 and 0.6 percent were Asian and Pacific Islander. The gain by blacks within the federal judiciary is attributable largely to President Carter, who appointed thirty-seven of the fifty sitting in 1985—14.3 percent of his judicial appointments. President Reagan, by contrast, only appointed two blacks in his first term—1.2 percent of his appointments; during the first year and a half of Reagan's second term, he appointed twenty-eight whites but no minorities to Courts of Appeals. During his first seven years, Reagan appointed six blacks (1.6 percent of his judicial appointees), two Asian-Americans (0.5 percent), and fourteen Latinos (3.8 percent). Even so, minorities have had a better chance of reaching the bench through appointment than through election.332 The allocation of minority lawyers across professional roles strongly affects their incomes. The black sole practitioners surveyed in 1966 earned very little, even less than black lawyers employed in government—a reversal of the relationship among white lawyers.333 A 1975 survey of Illinois lawyers found that whites made 28 percent more than blacks in the Chicago Loop and 52 percent more in suburban Chicago.334 Just as racial minorities have greater difficulty entering the profession than either earlier immigrant groups or women, so they appear to have greater difficulty attaining the most desirable positions within it. Nevertheless, starting salaries of minority and white law graduates in the class of 1983 were virtually identical.335 The divergent ways in which women and minorities have been incorporated into the legal profession are reflected in their different relationships to professional associations. Once women were admitted to the profession, during the last third of the nineteenth century, they were readily accepted by state and local professional associations, which they joined in the same proportions as men (although their absolute numbers were much lower). Although a National Association of Women Lawyers was formed in 1899 (originally as the Women Lawyers' Club) because the ABA did not admit women until 1918, the proportion of women lawyers it enrolled
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 declined from 21 percent in 1951 to a mere 2 percent in 1980. Women clearly have decided that male-dominated organizations offer them more than sex-segregated groups, even though they have not yet achieved positions of leadership within the former. 336 Blacks were admitted to the profession earlier than women. The Reconstruction amendments ended de jure exclusion, and black lawyers were needed to serve the newly freed black population. As we have seen, however, the ABA excluded black lawyers until 1943, and the Chicago Bar Association continued to do so until after World War II. Blacks responded by forming their own organizations: the National Bar Association in 1925 and local groups even earlier—the Cook County Bar Association was founded in Chicago in 1914.337 Because the racism of the larger society was inevitably reproduced by the profession—first as segregation and then in more subtle forms of discrimination—black lawyers join black bar associations in at least as high proportions as they belong to integrated associations. In 1945, the National Bar Association said it enrolled a quarter of all black lawyers; in 1981 it claimed two thirds (8000 out of an estimated 12,000).33S Although assisted by federal government grants in the past, it is now self-financing from membership dues.339 A 1970 survey found that 41 percent of black respondents belonged to the ABA, 38 percent to the NBA, 64 percent to local integrated bar associations, and 54 percent to local black associations.340 Ten years later, a study of black Philadelphia lawyers revealed that 88 percent belonged to the Philadelphia Bar Association and 83 percent to the Barristers' Club (the local affiliate of the NBA) but only 55 percent to the ABA.341 Other minority groups have also formed thriving local and national bar associations. The continued vitality of these groups is strong evidence of the racial disunity of the profession. Demographic Change The theory of professions as social closure, advanced in Chapter 2, found support in the history of entry barriers in Chapter 3. The present chapter offers additional evidence that these barriers significantly influenced both the number and the background characteristics of lawyers. All three quantitative measures—law student enrollment, bar admissions, and the number of practitioners—fluctuate in a pattern consistent with the gradual tightening of professional control over entry followed by the erosion of that control. The shift from apprenticeship to academic education coincided with dramatic expansion: law student enrollment increased tenfold between 1890 and 1930, bar admissions increased fourfold between 1900 and 1929, and the practicing profession nearly doubled between 1890 and 1930. The efforts to control supply gradually succeeded during the next thirty years, assisted by such extraneous events as the Depression and the war. Law school enrollment declined after 1927 and did not return to that level until 1961 (except for a brief postwar bulge). Bar admissions declined after 1928 and did not significantly exceed that level until 1964 (with the same exception). And the population:lawyer ratio was the same in 1950 as it had been in 1900, perhaps the same in 1960 as it had been in 1885. The third phase saw rapid expansion: law school enrollment grew nearly threefold between 1961 and 1981, bar admissions increased nearly fourfold between
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 1963 and 1978, and the population:lawyer ratio fell by almost half between 1950 and 1984. Since the early 1980s, law school enrollment and bar admissions have fallen, and the growth rate of the legal profession has stabilized. The fluctuations in the size of other professions followed similar patterns, although medicine has always been more successful in regulating its numbers. Thus, the evidence in this chapter strongly suggests that the profession's efforts to control entry were highly effective, even if it could not suppress market forces entirely. Many other variables also affected the number of lawyers, however. Wars—the Civil War, the two world wars and the Korean and Vietnam wars— reduced supply, at least temporarily, and entry control hindered postwar recoupment of these losses. But though population affects both the supply of lawyers and the demand for their services, large geographic variations in the population:lawyer ratio make it clear that other forces are operating. Notwithstanding the professional project, the market remains at least somewhat self-correcting: tighter control over supply increases the imbalance with demand, driving up the price of legal services and intensifying pressures for entry. At times, recruits have also been attracted by more altruistic motives. In the twentieth century, the profession found it increasingly difficult to justify exclusions based on ethnoreligious background, race or gender. Finally, cross-sectional and longitudinal studies confirm that the supply of lawyers responds to major fluctuations in demand, such as the contraction of economic activity during the Depression, variations between rural and urban environments, the postwar boom, the growth of the service sector, and the emergence of national and international markets. Entry barriers affect the composition of the profession as well as its size. Sometimes this is largely inadvertent, as when variation in the size of entering cohorts alters the age profile of lawyers. Even if unintentional, this can affect the degree of competition within a cohort and the balance of power between cohorts, which may differ in ideology and culture. Thus, it is not insignificant that the constriction of entry between 1930 and 1960 caused the profession to age, rendering it politically more conservative, while rapid growth during the next two decades introduced a large diverse younger cohort, considerably more receptive to change. The slackening of growth since 1980 may cause the profession to begin aging once again, possibly curtailing opportunities for newer entrants. Entry barriers influence who become lawyers—their ethnoreligious background, class origin, gender, and race. At the beginning of this century, the professional elite were quite open about their desire to exclude Jewish and Catholic Eastern and Southern European immigrants and their sons, whose entry into the profession had been greatly facilitated by the shift from apprenticeship to academic training. The introduction of prelegal educational requirements, the attack on unapproved and part-time law schools, the requirement of citizenship, and the introduction of "character" tests were all directed toward this end, in whole or part. Yet the effort failed completely: the proportion of Jewish and Catholic lawyers whose families came from eastern and southern Europe soon exceeded their representation in the population. Discrimination by elite universities and law firms only served to relegate ethnoreligious minorities to solo and small firm practice and government employment. Even these forms of discrimination and self-selection have greatly diminished in recent cohorts.
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 Nevertheless, these barriers continue to narrow the class background of lawyers, whose origins have grown even more privileged. Educational prerequisites, the elimination of part-time law schools, and the increasing difficulty of bar examinations in the first half of this century all tended to constrict the class composition of the profession. The expansion of public higher education since the early 1960s somewhat broadened access. But the entry of women during that period nearly doubled the competition for admission to law school. As a result, lawyers still come from highly privileged backgrounds, and a significant proportion have lawyer parents. Within this homogeneous category, family background continues to influence which college and law school a future lawyer attends, and this, in turn, affects the lawyer's first job and subsequent career. It is a constant of contemporary society that family privilege reproduces itself across generations through the medium of academic education. Attitudes toward other forms of inequality arc more ambivalent. During the nineteenth century, the law prohibited both women and blacks from becoming lawyers. The Reconstruction amendments ended the de jure exclusion of blacks, and most states had admitted women to practice by the early twentieth century. But law schools, bar associations, and employers continued to discriminate openly against both groups until well after World War II. Those who managed to gain entry were channeled into government employment, legal aid, and solo practice. Since the 1960s, the assimilation of these two groups into the legal profession has diverged markedly, reflecting important differences between institutional sexism and racism. The proportion of law students who were women increased rapidly after 1967, peaking at about 40 percent by the mid-1980s; indeed, the absolute number of male law students has not increased since 1973. Female lawyers come from more privileged backgrounds and have better college records than men, and they do equally well in law school. Yet they arc found in different legal careers: overrepresented in government employment, public interest work, and teaching and underreprescnted in private practice. Within each category they remain disadvantaged: teachers are off the tenure track or at nonelite schools, judges serve in lower courts, and private practitioners are associates or salaried partners in law firms rather than profit-sharing partners. Some of this difference can be explained by age, preference, and residual discrimination. But much of it is attributable to the fact that women bear children and continue to shoulder primary responsibility for rearing them. Consequently, women lawyers must either forego families or interrupt their professional careers, limit their hours, and often work part time. The partial assimilation of women into the legal profession, nevertheless, has weakened their own professional associations, although women still are underrepresented in the governance of predominately male associations. Because racial minorities, unlike women, are socially and culturally segregated and economically disadvantaged, their incorporation into the legal profession has been much less complete. Even after de jure and de facto exclusion had ended, members of racial minorities found it difficult to enter law school, graduate, and pass the bar examination. Affirmative action programs begun in the late 1960s helped to increase their representation within law student bodies, but growth effectively peaked by 1976 (a decade before it did for women) at only half their proportion of the population (compared to four fifths for women). Indeed, the
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 entry of nonminority women may have made it more difficult for minorities to gain admission. And efforts by the profession to reassert control over numbers by lowering the bar examination pass rate have disproportionately excluded members of racial minorities, who remain disadvantaged by their earlier education. Racial minorities are not only more seriously underrcpresented within the legal profession but also more segregated. Their concentration in government employment and legal aid reflects both ideological preference and fear of discrimination. They have had greater success in penetrating such visible and politically responsive sectors as the judiciary and the law faculties than in entering private practice. Within the latter category, they remain overrepresented in solo practice and small minority firms; although some have become large firm associates, few have been granted partnerships. Within each category their incomes are lower than those of their white counterparts. Given the persistence of disadvantage and discrimination within the profession, as well as their very different collective biographies and cultures, it is not surprising that minority lawyers devote most of their organizational energies to their own professional associations rather than accept minority status within the overwhelmingly white groups. Thus, the legal profession has exercised significant control over entry, but it has not been able to suspend market forces entirely. After vigorously resisting entry by and assimilation of cthnoreligious minorities, it has reluctantly accepted them as equals. It appears willing to treat some childless women as honorary men, but those who insist on performing the maternal role (which men collude in assigning them) must accept the subordinate status that goes with their lesser commitment to a legal career. The profession has been accessible to those from lowerclass backgrounds largely to the extent that disadvantaged minorities have managed to enter—ethnoreligious minorities in the 1920s and 1930s and racial minorities since the 1970s. But the latter face persistent discrimination and the consequences of economic disadvantage, cultural difference, and residential and educational segregation.
 
 5 Restrictive Practices: Controlling Production by Producers
 
 Chapter 3 narrated the legal profession's growing influence over the number of lawyers. But control over the production o/producers is only part of the professional project of market control; control over production by producers is equally important. These two elements are necessarily sequential: it makes no economic sense to impose restrictive practices on members of one's profession while the number of producers is unregulated. Restrictive practices also presuppose that the profession enjoys extensive powers of self-regulation—ideally through an integrated bar, but otherwise through a state supreme court and legislature that are responsive to practitioners. As American lawyers secured these two prerequisites in the early decades of the twentieth century they began to assert control over production by producers. Defining the Monopoly The first and most important step was defining the lawyer's monopoly and defending its boundaries against lay competitors. Until 1870, the legal profession was concerned primarily with establishing its exclusive rights in the courts, against challenges by both lay representatives and court personnel (such as clerks). 1 Even this minimal claim encountered strong opposition from populist adversaries: laypersons could represent parties in Justices of the Peace and Police Courts in California as late as 1933.2 The real threat, however, was neither clients nor the ideology of selfhelp but other occupations. During the last quarter of the nineteenth century and the first quarter of the twentieth, professional associations sought to ward off incursions by title insurance companies, credit and collection agencies, banks and trust companies, accountants, automobilie clubs, mortgage and insurance companies, and lay representatives seeking to appear before administrative agencies.3
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 In response, the Chicago Bar Association (CBA) established a Committee on Persons Assuming to Practice Law without a License in 1905, and the New York County Lawyers' Association followed in 1914 with its unauthorized practice committee. 4 Yet the former received so few complaints (eighteen in 1908, two in 1909, nine in 1913) that it urged the CBA to create the machinery that would allow it to pursue criminal prosecutions on its own. 5 In 1930 the ABA created the Special Committee on Unauthorized Practice of Law, which began publishing the Unauthorized Practice News in 1933, to coordinate the activities of state and local bar associations. By 1940, 400 of the those associations had functioning unauthorized practice committees. 6 Between 1933 and 1977, twenty-four articles on the subject appeared in the American Bar Association Journal and 358 in state and local journals. 7 Bar associations used a variety of tactics in this fight. First, they sought legislation that would define their monopoly as expansively as possible to include giving legal advice, drafting wills, collecting assigned claims, transferring title, drawing up deeds, and appearing before administrative agencies; 17 laws were enacted between 1870 and 1920 and another 12 between 1920 and I960.8 No other legal profession claims such a broad territory, except those in a few Canadian provinces. Then bar associations negotiated agreements with competing occupations, dividing the market with each. The first of these was concluded with the New Haven Corporate Fiduciaries Association in 1925, and by 1934 there were similar agreements in 14 cities and 9 states. The first national agreement was reached with the trust division of the American Bankers' Association in 1933, and by 1958 there were agreements with national organizations of accountants, banks, collection agencies, insurance adjusters, life insurance underwriters, publishers, and realtors. 9 The profession also sought to oust lay competitors from practice before administrative agencies, especially after these began to expand during the New Deal. 10 Finally, the profession initiated legal action against individuals or groups, seeking injunctions, citations for criminal contempt, and criminal convictions; 58 reported cases were filed before 1920, 149 between 1921 and 1934, and 190 between 1935 and 1958." The California Statewide Committee on Unauthorized Practice, founded in 1947, had investigated some 500 complaints by 1956, 89 in the year 1952-53 alone. 12 These concerned property transactions, commercial and corporate law, advice, and advocacy.13 A 1953 survey of members of the Ohio State Bar Association found that nearly a fifth believed that laypersons performed at least 20 percent of the legal work in the state, and another fifth thought they performed 10 to 20 percent. Not surprisingly, these beliefs were more pronounced among younger lawyers with lower incomes practicing in larger cities. 14 The substantial energy the profession devoted to this campaign and the success of particular initiatives should not conceal the fact that lawyers encountered substantial opposition and lost many battles. In California, with its strong populist tradition, an 1872 law limited the professional monopoly to the courts, explicitly allowing laypersons to perform any other legal function. Collection agencies were able to take assignments of debt and sue to recover them without a lawyer until 1939. The profession unsuccessfully sought legislation regulating unauthorized practice in 1913, 1915, and 1917. In 1921, when it finally obtained a law restricting the activities of banks and trust companies, the latter launched a referendum campaign,
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 which repealed the enactment the following year. Independent claims adjusters who bought personal injury actions from tort victims and then sued on their behalf were protected from professional attack, although the lawyers who worked for them were disciplined.15 Nevertheless, the state bar did begin to win some victories. In 1932 it persuaded the automobile club to represent members only in small civil matters, not in criminal cases. In 1933 it sued the two most powerful banks, which responded with an electoral initiative that would have amended the constitution to allow free legal advice. Two years later these groups reached an agreement in which the banks promised not to draft wills, appear in court except through lawyers or advertise legal services. Yet the following year the bar signed a treaty with the California Land Title Association conceding the hitter's right to fill in forms and thereby losing the extremely profitable market for residential real estate transactions. The bar failed to reach an agreement with claims adjusters or to exclude lay representatives from administrative tribunals. A 1951 ethical ruling prohibiting lawyers from working for collection agencies led to an agreement with the latter two years later. Yet conflict with notaries public and certified public accountants continued without any resolution. 16 The tide began to turn against the profession in the 1960s. Although it always invoked client interests when defending its monopoly, all complaints about unauthorized practice came from lawyers, not clients.17 As the consumer movement encouraged clients to become more aggressive in asserting their real interests, the profession's rationalizations lost credibility. But the principal actors in the attack on restrictive practices were not consumers but competing occupations, whose economic interests were far more concentrated. In 1962, Arizona realtors responded to a judicial decision limiting their activities by launching an inititative to amend the constitution, which passed easily.18 Virginia title insurers overcame state bar opposition to win the right to conduct title searches.19 The ABA ceased publishing Unauthorized Practice News in 1977. The California State Bar dissolved its committee on unauthorized practice.2" When the U.S. Justice Department began investigating California market division agreements, the State Bar promptly rescinded all twenty. 21 And at its February 1980 meeting, the American Bar Association anticipated similar attacks by repudiating its agreements with architects, professional engigneers, the American Land Title Association, and publishers.22 One irony of this struggle is that political conservatives, usually close allies of the legal profession, followed their ideological commitment to laissez-faire economics to its logical conclusion by attacking rules against unauthorized practice.23 Indeed, Reagan's appointee as chairman of the Legal Services Corporation recently argued that the Corporation could and should be abolished if only the legal profession would abandon its rules against unauthorized practice!24 Some jurisdictions have acceded to the pressures from clients and lay competitors. 25 The California legislature recently adopted a form for wills simple enough to allow many testators to draft their own.26 It has been estimated that as many as 20 percent of California divorces are conducted pro se.27 The Michigan Supreme Court recently permitted laypersons to represent employers at contested unemployment compensation hearings. 28 And nonlawyers routinely appear before the Patent and Trademark Office and the Social Security Administration. 29
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 Yet the profession certainly has not relinquished its claim to a monopoly. The New York County Lawyers' Association sued to prevent publication of Norman Dacey's book, How to Avoid Probate.3" The Florida State Bar Association attacked a notary public and former legal secretary who was charging clients a nominal fee for assistance in filling out forms for routine legal transactions, such as adoptions, name changes, uncontested divorces, and personal bankruptcy protection. Although the Bar secured a criminal contempt conviction against her for violating an injunction, the governor granted a pardon soon after she began serving the thirtyday sentence.31 The Oregon State Bar obtained an injunction against another paralegal in 1982, prohibiting her from accompanying clients to court, drafting legal documents, or giving legal advice.32 Courts in both Texas and Florida have sustained the prohibition against laypersons helping immigrants to fill out federal forms. 33 The Unauthorized Practice of Law Committee of the Texas Supreme Court has investigated the activities of HALT (Help Abolish Legal Tyranny), an organization launched in the District of Columbia in 1978 to publish forms and books enabling laypersons to conduct real estate transactions, probate estates, and handle other matters by themselves.34 Texas courts continue to enjoin the publication and sale of legal forms to laypersons, even when sellers offer no advice about completing the forms.35 Although the profession may be in retreat, many lawyers clearly are determined to continue fighting rearguard actions in defense of their territory. They will not be greatly encouraged by a study of the actual self-help activities of laypersons seeking uncontested divorces and personal backruptcies in Phoenix, Arizona, between 1980 and 1985, commissioned by the ABA Special Committee on the Delivery of Legal Services. This report found that the incidence of self-help varied inversely with complexity: the proportion of divorces completed without legal representation was three to six times as high as that of bankruptcies; selfhelp divorces doubled during the period while self-help bankruptcies increased only 50 percent; both the presence of children and the duration of the marriage reduced the likelihood of self-help in divorces, just as assets exceeding $5000 reduced the incidence of self-help in bankruptcy. 36 Although court personnel believed that selfhelp often harmed litigants and caused more work for the court, examination of the case files fails to support these charges.37 Indeed, one Superior Court Commissioner noted that self-help divorces typically take less judicial time because they are uncontested.38 The report concluded with a strong recommendation to encourage and facilitate self-help rather than obstruct it (perhaps reflecting the fact that one of the authors was an economist, not a lawyer!). Defending the Turf Against Other Lawyers To control the production of services by producers, it is almost as important for the profession to exclude other lawyers from the jurisdiction as it is to suppress lay competition. A lawyer usually can appear in an individual matter pro hoc vice, without being admitted to the jurisdiction, although this courtesy is being curtailed. Admission to federal court generally follows automatically from admission to any state bar, although here, too, new barriers are being imposed. But because states regulate the practice of law, lawyers must be admitted to each one in which they
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 regularly practice. Comparisons of occupations confirm that interstate mobility varies inversely with both state licensure and the denial of reciprocity.39 Interstate mobility has been restricted in two ways. First, lawyers may have to take additional bar examinations; although these are unlikely to exclude most of those who have surmounted one such hurdle, they do demand a sufficiently substantial investment in preparation to discourage anyone expecting to practice less than full-time in the new jurisdiction. In 1930-31, only five out of forty-nine jurisdictions required out-of-state attorneys to pass their bar examinations. The other forty-four admitted lawyers on motion as long as they had practiced for a specified period in a state that granted reciprocity; virtually every applicant was admitted. 40 As states tightened their entry requirements for new lawyers, they significantly curtailed interstate mobility as well. California was a favorite destination of migrating attorneys. Between 1905 and 1909 more than two thirds of the lawyers admitted by the District Court of Los Angeles entered by motion. 41 In 1929 and 1930, one out of every four interstate admissions entered California, and one out of every two entered California, Illinois, or the District of Columbia. 42 Between 1920 and 1930, the 1656 lawyers admitted to California on motion were almost a third of those admitted by examination. 43 California responded in 1931-32 by imposing a character test, a separate attorneys' examination, and a $100 fee; this reduced out-of-state admissions from an annual average of 169 between 1921 and 1931 to 43 between 1932 and 1935 and from an average of 30 percent of all admissions to 8.5 percent.44 Between 1933 and 1942, the proportion of admittees who had previously practiced elsewhere ranged from 4.2 to 11.6 percent, an aggregate of 7.8 percent for the decade.45 Of the 956 out-of-state lawyers who took the attorneys' examination between 1943 and 1948, only 45 percent passed.46 As the number of applicants increased, particularly after the war, the pass rate fell and the length of the examination was increased by 50 percent. 47 Pass rates for attorneys seeking admission to other states during this period were also low: 49.5 percent in Florida, 21.6 percent in Nevada (which had no law school), 65.5 percent in New Jersey, 57 percent in Washington state, and 61 percent in New York. 48 The National Conference of Bar Examiners began conducting character examinations of migrating attorneys at the request of the admitting jurisdiction three years after it was established in 1931. Twenty-two states were using the service by 1937, and thirty-five by 1947.49 The number of investigations grew rapidly, from 69 in 1935 to 1354 in 1948.50 Of the first 1000 attorneys examined, 104 either were denied admission or withdrew their applications, and the rate of exclusion subsequently rose.51 Many jurisdictions increased the number of years out-of-state attorneys had to practice before they could seek admission on motion. By 1952, thirteen states required three years, twenty-two required five years, and two required ten years. Twelve jurisdictions admitted on motion only those outof-state attorneys who had completed the legal education demanded of in-state entrants, and ten required evidence that the in-state prelegal educational prerequisites also had been fulfilled. 52 Protectionism intensified after the war. The number of states examining migrating attorneys nearly doubled between 1948 and 1982 (from twelve to twentythree).53 It is ironic that this development coincided with the introduction of the
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 200-question multiple-choice Multistate Bar Examination in 1972 and its adoption (in whole or part) by all fifty jurisdictions. Five states and the District of Columbia have also expressed interest in a Multistate Essay Examination, which was introduced in July 1988.54 In 1986, only twenty-five jurisdictions admitted out-of-state lawyers on motion, and most of these required the applicant to have practiced for at least five years. Florida explicitly sought to discourage retiring out-of-state lawyers from launching a new practice in the Sunshine State, even though lawyers previously admitted elsewhere constituted a quarter of its bar. 55 Although the number of lawyers admitted on motion has risen steadily over the last thirty years, the proportion of total admissions attributable to interstate migration has remained constant, and the absolute number recently declined (see Table 13). Furthermore, about two thirds of those admitted on motion today actually are qualifying for federal practice in the District of Columbia. The second barrier to interstate mobility is the residence requirement: a lawyer who must establish residence in a new jurisdiction for a significant period before being admitted may have to abandon an existing practice, which often is a substantial financial sacrifice. (The nineteenth century English rule that solicitors and barristers wishing to transfer to the other branch had to cease practicing for several years served a similar purpose in a jurisdiction that was geographically unitary.) By 1954, thirty-nine states had imposed a residence requirement. 56 In 1985, fortyone states required residence of all applicants, both new admittees and experienced practitioners. However, seven states already had struck down such rules in response to applicant challenges." And in the spring of that year the U.S. Supreme Court nullified all such rules on constitutional grounds. 58 This decision probably will have the greatest effect on offices of house counsel, whose staff can now qualify more easily in multiple states, thereby diminishing the corporation's need to retain outside counsel. Even before the Supreme Court's ruling, the highest rates of interstate mobility were found among house counsel, the next highest among government lawyers, and the lowest among private practitioners. 59 The American Corporate Counsel Association, with 7000 members, is one of the strongest proponents of eliminating barriers to interstate mobility. So are multistate law firms, which seek to move their lawyers across jurisdictional lines, thereby threatening the market position of local firms (sec Chapter 10, "The Rise of the Large Law Firm"). Several states have already responded to the ruling with new forms of protectionism. Arkansas abrogated reciprocity for experienced practitioners, requiring all foreign attorneys to take the bar examination. 60 Virginia insists that foreign lawyers declare their intent to practice full time in that jurisdiction, abandoning work in any other state.61 The U.S. Supreme Court has already abrogated a federal district court rule in the Eastern District of Louisiana requiring members of the state bar who seek admission to the federal court to live or have an office in the district; it has also agreed to hear a challenge to the Virginia rule, which has been adopted in at least six other states.62 Local lawyers remain extremely hostile to those they see as carpetbaggers. When California lawyers Melvin Caesar Belli (son of the famous trial lawyer) and Richard Brown (an associate of Belli senior) set up an office in the Dallas-Fort Worth airport hotel two days after the crash of the Delta Boeing 747 flight from New Orleans and filed the first suit in that disaster
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 four days later, the Unauthorized Practice of Law Committee of the State Bar of Texas immediately began an investigation.63 This hostility extends to lawyers qualified to practice in other countries. The New York bar now requires foreign lawyers to obtain a license merely to advise New York clients about foreign law; of course, they still cannot appear in court; four other state bars are considering similar proposals.64 Price Fixing Excluding lay and professional competition is only the first step in controlling production by producers. Lawyers still must restrict competition among licensed practitioners. A favorite device was the minimum fee schedule, introduced during the Depression. 65 The Chicago Bar Association established its Committee on Professional Fees in 1930.6fi The prevalence of this mechanism can be seen in the 26 state and nearly 700 local bar association fee schedules compiled by the ABA in 1964 and again in 1966, in order to encourage others to promulgate such schedules and urge all associations to update and coordinate their minima. 67 There is considerable evidence that schedules actually influenced lawyer behavior. In 1966, three fourths of all Florida lawyers believed that a statewide fee schedule would benefit them, although only 6 percent identified local schedules as the factor they considered most often in setting fees.68 A 1967 survey of Colorado Bar Association members found that 22 percent used the schedule as the predominant means of setting fees.69 A 1969 survey of South Carolina lawyers found that 29 percent used the minimum fee schedule as the most common means of setting fees, and another 20 percent identified it as the second most important factor. 70 A 1971 survey of 2000 practitioners in eight states (40 percent of whom responded) found that 90 percent used the minimum fee schedule; of the 10 percent who never did so, two thirds practiced in California, which had no state schedule and local schedules in only some cities and counties. Use varied with the degree of competition; it was greatest among lawyers with little experience who practiced alone or in small firms and earned low incomes. 71 Empirical studies of fees charged by Florida lawyers in 1966, South Carolina lawyers in 1969, and Maryland lawyers in 1974 found very little variation in either hourly fees or total fees charged in most matters. 72 Furthermore, there was a statistically significant relationship between use of the fee schedule and both the level of fees and lawyer income.73 Despite the obvious antitrust implications of such activities, they were uncritically condoned for decades, until the first attack convinced the Supreme Court to strike them down in 1975.74 Yet a careful longitudinal study of lawyer pricing practices in North Carolina suggests that the effects of the decision were mixed. The schedules had affected fees for settling estates before 1975, and prices dispersed and dropped thereafter. Yet even before the Supreme Court's decision, fees generally were lower than the schedule demanded, both because probate court clerks helped lay executors settle estates without the assistance of any lawyers and because the fee schedule was complex and hard to apply. There is even some evidence that abolition had a perverse effect, cutting fees for large estates but raising them for small ones, which larger estates previously had subsidized.7S In two other states
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 where fee data have been studied since 1975, there is little evidence of competitive pricing. In Arizona in 1976, for instance, 42 percent of lawyers charged between $45 and $54 a hour, while only 16 percent charged less than $35 or more than $64.76 Perhaps more important than external restraints on the power of professional associations to fix minimum fees is the legislative imposition of maximum fees in medical malpractice cases. More than half the states have enacted such ceilings, which have been upheld by both state and federal supreme courts when challenged by bar associations. Although the profession occasionally makes pious noises about maximum fees—"A lawyer's fee shall be reasonable"—no effort is made to prevent abuses.77 When the immigration law was amended in 1986 to allow some aliens to obtain permanent resident status, lawyers charged these particularly vulnerable applicants up to $3000 for work that nonprofit agencies were doing for $100.78 Indeed, a U.S. Justice Department threat forced the ABA to state explicitly that the adjective "reasonable" was not meant to preclude free or low-fee services.79 Advertising and Solicitation Even in the absence of explicit price fixing, it is difficult for lawyers to compete if they cannot communicate with potential consumers. The first ethical code promulgated by the ABA in 1908 prohibited lawyer advertising, although it was widespread in the nineteenth century and seems to have been generally accepted.80 The Chicago Bar Association established a Committee on Inquiry in 1917 to investigate lawyer publicity and initiate disciplinary proceedings.81 During the next sixty years, much of what passed for professional self-regulation actually was preoccupied with limitations on what lawyers could do to promote themselves.82 Yet the construction and implementation of these restrictions was complicated by the very different problems confronting the two principal professional strata in seeking to acquire and retain clients. Large law firms establish ongoing relationships with their corporate clientele, which are constantly reinforced and extended through social interaction. Sometimes the promotional objectives are patent. The Texas firm of Vinson and Elkins made former Senate majority leader Howard Baker a partner, paying him an estimated $700,000 to $800,000 a year for part-time work as a "rainmaker" while allowing Baker to continue practicing with his old Tennessee firm and earning additional income on the lecture circuit.83 The New York firm of Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson & Casey hired retiring U.S. Senators Paul Laxalt of Nevada and Russell B. Long of Louisiana at incomes over $1 million each, with the expectation that their excellent contacts would generate substantial business.84 Rarely do large firms have to engage in illegal behavior in order to attract business, although the chief legal counsel and vice-president of Bekins Moving and Storage Co. pleaded guilty to accepting kickbacks from outside counsel for channeling business to them. 85 Large firms traditionally cemented client loyalty by encouraging partners to accept positions on the boards of the corporations they advised. In the decade between 1974 and 1984, however, a study of 633 corporations found a decline in
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 the proportion of directors who were law firm partners (from 39 to 27 percent of the board) and an increase in the proportion consisting of outside lawyers (from 28 to 34 percent). There were at least two reasons for this change: corporations sought advice untainted by self-interest, and law firms feared civil liability for corporate misconduct when a firm member served on the board. 86 Even large firms now are turning to commercial marketing strategies: the membership in the National Association of Law Firm Marketing Administrators grew fivefold in the two years following its inception in 1985.87 But it is the sole or small-firm practitioner, serving individuals with sporadic discrete needs for legal services, who confronts the real problem of attracting clients. Until recently, the only way such lawyers could make themselves known to potential clients was by joining organizations whose members might need legal services, running for political office, or registering with lawyer referral services or law lists.88 The last two mechanisms, although officially endorsed by the profession, were generally ineffective. Some lawyers flouted the restrictions on self-promotion, gaining a competitive advantage over their more law-abiding fellows by employing chasers or paying intermediaries to obtain criminal defense and personal injury cases.89 The enormous increase in the production of lawyers during the 1970s greatly strained the profession's restraints on advertising and solicitation. Opinion polls revealed that younger lawyers eager for business favored their relaxation or abolition, while older lawyers with established clienteles wanted them retained. 90 Finally, a legal clinic established by two young Arizona practitioners deliberately flouted the rules and, when disciplined, persuaded the U.S. Supreme Court to declare such commercial speech partly protected by the First Amendment. 91 This has not been the end of the matter, however. Although the ABA proposed a substantial liberalization of the kinds of advertising permitted, many states continue to be far more restrictive, leading to repeated challenges and Supreme Court rulings that have gradually widened the ambit of protection to include direct-mail advertising but not commercial solicitation. 92 The lack of any principled criteria is visible in the recent decision of the Iowa Supreme Court (on remand from the U.S. Supreme Court) reaffirming its earlier ruling prohibiting television advertisements containing background sound, visual displays, more than a single, nondramatic voice, or self-laudatory statements. 93 State appellate courts in New York and New Jersey have permitted virtually all forms of print advertising and direct mailings to former clients by lawyers who have left the firm. 94 At the same time, the State Bar of Texas has launched an investigation of solicitation by plaintiffs' personal injury lawyers, and the Association of Trial Lawyers of America has inquired into alleged violations of a 1986 resolution against solicitation in the aftermath of the San Juan Dupont Plaza Hotel fire on New Year's Eve 1986.95 Nor are courts and lawyers the only ones imposing restrictions. Two Arizona newspapers and one in Michigan refused a Michigan lawyer's advertisement targeting families of the victims of a Northwest Orient Airlines plane that crashed on a flight from Detroit to Phoenix.96 Lawyers have been slow to take advantage of even this limited expansion of competitive tactics. A survey of 1400 bar association members in a midwestern and an eastern state in the year following the Supreme Court's liberalization found that
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 53 percent opposed advertising in print; 99 percent opposed radio and television advertising; 53 percent thought only bar associations should be permitted to advertise; 69 percent opposed price advertising (and 32 percent feared that prices would drop as a result); 57 percent thought that demand might increase, but only 16 percent thought it would be sufficient to provide jobs for the new lawyers entering the profession; 60 percent thought public confidence would be impaired; and 85 percent thought stringent regulations would have to be imposed. The attorneys who intended to advertise were younger, practiced alone or in small firms, and represented individuals. 97 A higher proportion of younger attorneys also favored including detailed information in advertisements, even prices.98 A second study shortly thereafter, comparing 500 bar association members and potential clients in an eastern state, found the latter much more favorable toward advertising; the two groups diverged even more sharply over price advertising. 99 Nevertheless, nearly two thirds of a 1978 sample of potential consumers never had seen an advertisement for legal services, and fewer than 1 percent indicated they would rely on advertising to select a lawyer. 100 Almost a decade after the Supreme Court decision, only 7 percent of individual clients were selecting lawyers through advertisements."" The behavior of lawyers has reflected this skepticism. When the unified Wisconsin Bar Association assessed members a $35 fee to pay for a public relations campaign in 1978, several lawyers successfully petitioned the Wisconsin Supreme Court to prohibit the charge. There was similar opposition when the voluntary Maryland Bar Association voted the following year to require its members to pay $40 for the same purpose, and 491 members (7 percent of the total) refused to make the payment, quitting by the association. 102 Lawyers initially were not much more enthusiastic about individual advertising. Two years after the Supreme Court decision only 3 percent engaged in any; after four years, national expenditures were just $6 million. Yet by 1983 about one lawyer in seven was advertising."" ABA surveys found that the proportion had risen to 24 percent by 1986. "l4 A 1982 study of Wyoming lawyers found that 29 percent advertised.105 The 20 largest television advertisers increased their budget from $81,000 in 1977 to $38.3 million in 1985 and spent $21.8 million in the first half of 1986, but just two legal clinics accounted for a fifth of the 1984 total. 106 (I will return to the phenomenon of legal clinics in Chapter 6.) Even larger firms are turning to advertising. Forty of them now employ nonlawyer in-house marketing directors, and many others hire public relations firms to produce brochures and newsletters. 107 A 250-lawyer Pittsburgh firm has aggressively promoted its Techlex Group to high-tech clients. 108 And an international trade firm in Chicago has persuaded the state to publish and distribute its guide to doing business in Illinois, which has been translated into Chinese and Japanese.109 Personal injury lawyers have taken the next step, cooperating with unions in offering free medical tests to those exposed to asbestos, who may have claims against manufacturers and employers.110 There is considerable evidence that advertising affects the price of legal services. Studies by both the Federal Trade Commission and academic economists found that the amount of advertising varied directly with the liberality of state rules, while the price for routine services like wills, personal bankruptcy, and uncontested divorces varied inversely with the amount of advertising.' 11 Yet the
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 survival of restrictions on advertising, together with the reluctance of lawyers (like most entrepreneurs) to engage in price competition, has meant the perpetuation of uniform (and high) prices. A study of 350 lawsuits found that half the lawyers charged hourly rates between $40 and $59, and the spread was even narrower within geographically bounded markets. 112 Pricing practices appear to reflect a reputational premium." 3 Thus, the increase in the number and heterogeneity of lawyers following the erosion of professional control over the production of producers may have reduced professional control over production by producers, but it certainly did not lead to free competition. Specialization: Recapturing Control by Redefining the Market Specialization by lawyers increases in response to many factors, including the quantity and complexity of legal knowledge and the size of producers and consumers of legal services. But it also is a mechanism by which some lawyers seek to reassert market control in the face of intensifying competition. Specialization is largely a postwar phenomenon. In 1938, thirty out of a sample of fifty Connecticut lawyers said they did not specialize, even though that was defined merely as repeating the same type of work. 114 In the late 1940s, 78 percent of respondents to a Pennsylvania survey characterized themselves as general practitioners, while only 16 percent did not. 115 Yet by 1960, 24 percent of a sample of California practitioners described themselves as specialists, and another 33 percent called themselves generalists with a special emphasis; only 41 percent claimed to be true generalists. Much of this specialization still was limited to lawyers employed in government or in commerce and industry, 73 percent of whom styled themselves specialists, compared with 15 to 16 percent of firm lawyers and only 9 percent of sole practitioners. 116 In 1967, 56.6 percent of all private practitioners called themselves specialists; they earned 57.7 percent of their receipts from their primary specialty and 11.7 percent from other specialties. Lawyers who described themselves as specialists also reported higher earnings. 117 In the 1960s, three fifths to two thirds of lawyers devoted half or more of their time to a single field: 62 percent in Florida in 1966, 63 percent in South Carolina in 1969, and 59 percent in Colorado in 1967. "8 By the late 1970s specialization had progressed much further: 22 percent of a sample of Chicago lawyers worked exclusively in one field and another 39 percent spent more than half their time there; a total of 70 percent considered themselves specialists."9 A 1982 survey found that 57 percent of all practitioners characterized themselves as specialists.120 The degree of specialization, however, remains unequally distributed among substantive fields and practice structures. Complete specialization is found among half of all prosecutors, 40 percent of patent attorneys, and 22 percent of corporate tax lawyers, but not among more than 5 to 6 percent of those concentrating in most other fields.121 If we define specialists by a less stringent criterion—as lawyers who devote half or more of their time to a single field—the proportion ranges from 70 percent of prosecutors, 69 percent of patent attorneys, 56 percent of union lawyers, and 44 percent of management lawyers at one extreme to 18 percent of
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 lawyers doing general corporate work, 17 percent doing probate, 16 percent doing personal real estate, 12 percent doing family law, and 11 percent doing commercial work at the other. 122 These differences in the degree of actual specialization influence lawyer attitudes toward formalizing the practice. Not surprisingly, large-firm lawyers who already are highly specialized favor formalization, while generalist small-firm lawyers oppose it. 123 The first such scheme was established by California in 1973; twelve years later a dozen states had operative plans. 124 Because of hostility from the majority of lawyers, who fear the loss of business, most plans have been compromises that allow self-designation, admit older lawyers under "grandfather" clauses, or demand minimal prerequisites of those who wish to call themselves specialists. Such a plan, like that in Florida, enrolls six times as high a proportion of the profession as the one in California, which requires more rigorous proof of competence. The Iowa legislature considered a proposal that would have required lawyers seeking specialist certification to devote at least 25 percent of their time to the subject for three years, take twenty hours of continuing legal education for each of three years, obtain references from five lawyers, and submit to a reevaluation every five years. Both the Iowa Bar Association and the Association of Trial Lawyers of America successfully opposed it, after polling their members and confirming that rural lawyers overwhelmingly disliked the proposal, although urban lawyers favored it. 125 Despite lawyer hostility, some jurisdictions have erected substantial obstacles to the attainment of specialist status, thereby restricting supply. The Judicial Conference of the United States (the policymaking body for the federal courts) accepted the recommendations of its King Committee to increase "competence" by requiring examinations, trial experience, student practice, and peer review. Thirteen out of ninety-one federal districts already impose some such requirement on federal litigators as a result of the recommendations of the Devitt Committee in 1979: four have created a two-tier bar, and nine have experimented with mandatory continuing legal education and an additional bar examination. 126 Thus far, only two states have established examinations of specialist competence, and only a tiny minority of lawyers have attempted to pass them: 1.7 percent in California and 7.4 percent in Texas in 1982.l27 Nevertheless, we can see the emergence of state-regulated specialties as a means by which segments of a profession that has lost some control over its market seek to demarcate submarkets in which they can reassert control. The Rise and Fall of Restrictive Practices We saw in Chapter 2 that the professional project has two distinct components. Members of an occupational category within the division of labor first must control entry; American lawyers sought to do this primarily through apprenticeship, academic education, and professional examinations. Only when social closure is well advanced can a profession turn to the second element: restricting competition. Clearly it would be economic suicide for members of a profession to limit their own competitive activities while outsiders are free to compete. The promulgation and enforcement of restrictive practices also presupposes a mechanism for collective
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 action (the professional association), a minimal level of economic comfort (to permit the sacrifice of short-term benefits for long-term gains), and a fair degree of internal homogeneity. Furthermore, though the profession is unified by efforts to exclude outsiders, it is frequently divided by efforts to restrict internal competition. For these reasons, among others, the trajectory of professional control over production by producers differs from that of control over the production of producers. Restrictive practices emerge later, arc never as complete, and succumb more readily to internal divisions and external attacks. The legal profession's efforts were initially directed toward defining and defending its monopoly. Although lawyers early displayed their resentment toward court personnel who helped laypersons represent themselves, the battle against the "unauthorized practice of law" by other occupational specialists became more vigorous as the legal profession succeeded in limiting entry while its market contracted during the Depression. Professional associations established committees on unauthorized practice, concluded agreements dividing the market with other occupations, and policed violations of both the legal monopoly and interoccupational treaties. Yet some competitors refused to sign treaties, and courts occasionally rejected the profession's expansive definition of its monopoly. These rebuffs became more frequent in the 1960s and 1970s, with the rise of the consumer movement and the growing obsession with the "free market." Embarrassed by its highly visible protectionism, the legal profession abrogated all market division agreements and dissolved some of its unauthorized practice committees. But the core of the monopoly remained intact, and state and local associations continue to mount a rearguard action against external competitors. Until the 1930s, lawyers admitted in one state encountered few impediments in practicing in another, and many migrated in response to economic opportunities or personal preferences. But as state bars raised the barriers to entry, they also sought to protect their markets from out-of-state lawyers. Some increased the number of years a lawyer had to practice before being admitted on motion; others insisted that all entrants take a bar examination (which became progressively more difficult); and most required that attorneys establish residence in the state before seeking admission, which often meant relinquishing all professional income for a considerable period. The Supreme Court struck down that last barrier as unconstitutional in 1985. This easing of interstate mobility will be particularly important to house counsel and multistate law firms. But states have responded by eliminating reciprocity and requiring a commitment to full-time practice within the jurisdiction. Furthermore, they have continued to restrict practice by foreign lawyers and to scrutinize severely out-of-state lawyers who appear in individual cases, especially personal injury matters. Although courts in many common law and civil law countries regulate legal fees, American lawyers have always been free to charge whatever they wished, in accord with America's strong laissez-faire ideology. But few entrepreneurs are really enthusiastic about price competition, and lawyers are no exception. Because the legal profession entered the Depression with its numbers enlarged by historically lax restrictions on entry, lawyers rightly feared that competition for diminishing business would drive down prices. State and local professional associations responded by promulgating minimum fee schedules and punishing price cutting as
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 an ethical offense. This helped maintain a floor below prices until the Supreme Court invalidated the schedules in 1975 as violations of the Sherman Act. Nevertheless, most lawyers continue to refrain from aggressive price competition. At about the same time, many state legislatures imposed a ceiling on prices for the first time, in response to the medical malpractice "crisis." The ongoing controversy about the tort liability "crisis" may generalize this to all contingent fees. Professions are deeply ambivalent about seeking business. On one hand, it aggravates internal divisions and is thought to diminish public respect. On the other, restrictions on advertising and solicitation (like all cartelized restraints) are difficult to enforce because they require some market participants to refrain from seeking profits at the expense of others. Lawyer advertising appears to have been unrestricted and widespread well into the twentieth century. Enforcement of the ban became more frequent during the Depression. Elite lawyers supported the prohibition because it enhanced the profession's image without significantly hindering their own promotional activities, which occurred largely through social contacts. Most nonelite lawyers favored it because they preferred to see business spread evenly rather than concentrated. Those who opposed it were able to seek business through the less visible means of personal solicitation, knowing they were unlikely to be disciplined in the sporadic campaigns against ambulance chasing. The profession encountered greater difficulty in restraining advertising as it expanded and diversified in the 1970s. Indeed, it was an appeal from a state disciplinary proceeding against young lawyers seeking to reach new clients through innovative marketing strategies that led the Supreme Court in 1977 to invalidate the total ban on lawyer advertising as a violation of the First Amendment. This decision has not freed the market from all professional restraint, however. State bars continue to limit advertising and prohibit solicitation. Most lawyers take little advantage of what is allowed, prices remain tightly clustered, and clients prefer personal recommendations to impersonal advertisements. Still, advertising has contributed to concentration within the market for individual clients by allowing clinics and other mass producers to generate the volume of business necessary to support their extensive advertising budgets. As each restrictive practice has come under attack in recent decades, lawyers have turned increasingly to another response to competitive pressures: specialization. This is simply an elaboration of the division of labor, which originally spawned the profession. In this as in so much else, lawyers have followed physicians. For the first half of this century the vast majority of lawyers were, and considered themselves, generalists; today, most acknowledge and indeed boast of their specialization. But although the exclusion of nonlawyers from the profession and the professional market united lawyers, the exclusion of generalists from specialties and specialist markets has seriously divided them. Thus far most state bars have opted for a compromise allowing most lawyers to call themselves specialists. But this is unlikely to satisfy either the generalists or the specialists for long. We saw in Chapter 3 that the academy has superseded the profession as the principal locus of control over the number and characteristics of producers of legal services. Similarly, courts, legislatures, and administrative agencies have displaced the profession as the principal agents controlling production by producers.128 Unauthorized practice rules have been attacked and relaxed, the residence require-
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 ment has been struck down, minimum fee schedules have been abolished, and the blanket prohibition on advertising has been abrogated. These restrictive practices were vulnerable for several reasons. Entry controls unite the profession, but restraints on competition tend to divide it. As entry control eroded in the 1970s and large numbers of young lawyers from more diverse backgrounds began to practice, these internal divisions intensified. And although meritocracy and quality assurance can be invoked to justify entry control, neither the economic well-being of lawyers nor the enhancement of their status offers a persuasive defense of restrictive practices. Nevertheless, the lawyers' monopoly survives, if in narrowed form, states continue to protect their bars against external competition, few lawyers engaged in price competition, the most effective forms of promotion remain illegal, and specialization offers new havens from intraprofessional competition.
 
 6 Demand Creation: A New Strategy in the Professional Project?
 
 The legal profession's struggle for market control, which began in earnest in the last quarter of the nineteenth century, was directed almost exclusively toward regulating supply—the production of and by producers of legal services. Lawyers came closest to achieving that goal during the two decades after World War II, when enrollment in ABA-approved schools remained relatively constant, most unapproved schools had closed, and restrictive practices were accepted and enforced. But supply control gradually eroded as pressure for admission intensified (especially among previously excluded categories such as women and racial minorities), additional law schools obtained ABA approval, approved schools expanded, and both newly qualified lawyers and consumers attacked restrictive practices. In response, the profession turned to a different strategy: demand creation. Efforts to create demand simultaneously serve several very different purposes: they offer-lawyers the hope of new business; they promise to enhance the legal profession's reputation for altruism; and they reaffirm a fundamental premise of liberal legalism—"equal justice under law." Of course, there is nothing new about creating demand: lawyers do it whenever they devise new legal forms—the current flurry of innovations generated by the flood of corporate takeovers is an example.' But both the level of professional interest and its direction have changed since the war. I do not want to overstate this argument. Most lawyers were initially very suspicious of demand creation, and many remain skeptical. A 1967 survey of the Colorado bar revealed that 59 percent favored an annual legal checkup, but those who did so had lower incomes than those who opposed the idea ($14,515 versus $17,400).2 Even more than supply control, demand creation aggravates tensions within the profession. And it is im-
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 possible to disentangle motives: many lawyers are genuinely interested in redistributing legal services to promote both formal and substantive justice, not just to enhance their own material well-being and the legitimacy of both the profession and the legal system. Among the legal reforms recommended by a sample of Chicago large firm lawyers, for instance, only 6 percent would have expanded their practices.3 Despite the motivational ambiguities, however, I think it is impossible to understand the postwar history of the American legal profession without analyzing its efforts to redistribute legal services. The Rediscovery of Legal Need Lawyers have long been cognizant of the gross inequalities that characterize the distribution of legal services. Reginald Hebcr Smith depicted them eloquently in Justice and the Poor some seventy years ago.4 His proposal that bar associations establish law offices for people of moderate means was discussed extensively in the 1930s, under the combined stimulus of overproduction and falling demand."" But the profession rejected his call for nearly half a century. Only the National Lawyers Guild sponsored the creation of neighborhood law offices in Philadelphia in the 1930s.6 World War II drastically reduced supply, and professional controls limited postwar production during a period of rapid economic expansion. Consequently, the profession did not seriously embrace the strategy of demand creation until the 1960s. Before the initiation of federal support during the War on Poverty, legal services to the indigent were limited to the grossly inadequate legal aid programs funded by private philanthropy and municipal government and the even more exiguous pro bono activities of private lawyers (both discussed later). Although the few empirical studies of lawyer use conducted in the 1940s and 1950s confirmed that most people had little or no access to professional services, those findings went unheeded. 7 In the 1960s and 1970s, however, the pace of research increased, culminating in a massive study of "legal needs" jointly sponsored by the American Bar Association and the American Bar Foundation. This quantified what the profession had always known, if not admitted. Individuals rarely consulted lawyers: 36 percent of the sample had never used a lawyer; another 44 percent had done so only once. Even the nearly two out of three who had seen a lawyer had done so an average of only 2.15 times. And lawyer use varied strongly with gender, age, race, income, and education. 8 A superficial reading of these data might suggest an "unmet need" for legal services and thus support an argument for governmental or philanthropic efforts to subsidize lawyers for the poor. But further analysis reveals that the relationship between consumers and lawyers is more complex. There are enormous differences in the extent to which the various aspects of social life have been subjected to legal regulation. Not surprisingly, lawyers have made their services available to paying clients whenever they hope to profit, which generally means whenever significant amounts of property are involved (although people also will pay substantial sums to preserve their freedom). 9 In the population sampled by the American Bar Foundation, 25 percent of those who used lawyers had done so in real estate transactions,
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 another 25 percent had arranged the distribution of estates, 13 percent had dissolved marriages (and divided marital property and custody over children), and 7 percent had probated wills. I0 The vast majority of people without significant amounts of property are likely to have little use for lawyers, even if the latter are subsidized, as long as lawyers continue to provide the conventional services they have rendered to propertied interests in the past." The American Bar Foundation study confirms this: defining legal problems as those matters lawyers routinely legalize, it concluded that its respondents had encountered a mean of only 4.8 problems. 12 Use of lawyers is an acquired habit; most people never surmount the barriers of fear, ignorance, and unfamiliarity. 13 Thus, although legal need studies laid the foundation for demand creation, the prospects of that project were dubious from the start. The Limitations of Professional Charity Lawyers always have offered some charity to those unable to pay for legal services. Although we know nothing about the magnitude of such "pro bono" services before the 1970s, a higher proportion of lawyers may have represented clients at reduced fees than do so today because more lawyers practiced alone or in small firms and were relatively accessible to the needy. Willingness may be inversely related to accessibility, however. A 1967 survey of Colorado lawyers revealed that slightly more than half (55 percent) believed pro bono services were a professional obligation; because those who did so were more experienced and earned higher incomes they also were less likely to encounter indigent clients.14 Charitable services are severely limited in quantity and available to only certain categories of needy people. Lawyers assist those they expect to become paying clients in the future, at the behest of intermediaries who can perform reciprocal favors, such as referring paying clients. These motivations tend to exclude the very young and very old, members of racial minorities, and others unconnected to influential people.15 Lawyers also reject clients who appear deviant in character or behavior. 16 The lawyer's goal is to satisfy both the client and the intermediary with a minimum of effort. Consequently, most matters are handled by a telephone call or letter; almost none are litigated. 17 Lawyers direct most of their charity toward individuals; most of the organizations they represent are charitable, artistic, and educational institutions that do not challenge the status quo.18 Even so, the conservative Washington Legal Foundation recently investigated pro bono activity by the top 20 District of Columbia law firms to uncover whether they are "creating a body of legal precedent that is adverse to the business community. . . . If firms do things that hurt the free enterprise system, their clients should know about it." 19 Not only are the neediest often excluded, but the overall quantity of services delivered also is disappointing. An unscientific 1951 survey of state "correspondents" found that eight out of twenty-five did not consider it unprofessional to refuse to represent indigcnts who otherwise would remain unrepresented, and 13 out of 25 did not consider it unprofessional to refuse to represent indigent criminal defendants. 20 In the early 1970s about one third of all lawyers performed no pro bono services, and those who rendered any spent an average of 27 hours a year handling three cases.21 A 1978 survey of 183 large law firms containing more than
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 5500 lawyers found that their members devoted a median of 30 hours a year to all charitable, community, and civic endeavors, most of which did not help poor individuals. 22 A survey of 224 lawyers in four large Chicago firms in the early 1980s found that they gave an average of fifteen hours of year to pro bono activities.23 A 1982 survey of Illinois lawyers reached similar conclusions: a third had rendered no pro bono services, another third had devoted fewer than five hours a month, and only 14 percent had spent more than ten hours a month. 24 In recent years, law firms, professional associations, and the Legal Services Corporation have become involved in delivering pro bono services.25 Yet in the fall of 1984, only 12 percent of all lawyers were participating in projects sponsored by the organized bar. 26 A 1985 ABA survey found that 30 percent of lawyers donated less than 25 hours a year, 22 percent donated 25 to 50 hours a year, and only 20 percent donated more.27 In 1986, 88,000 lawyers were participating in 450 programs in 52 jurisdictions, about the same proportion of the profession (just over 10 percent) that had been involved two years earlier.28 Efforts to use compulsion to increase the amount of pro bono services and equalize the burden within the profession have had little success. In the late 1970s the American Bar Association and the Association of the Bar of the City of New York both considered requiring pro bono services, but each retreated in the face of member resistance.29 One state supreme court recently decided that the government could not compel lawyers to render services without compensation.30 A fifty-one-lawyer New Orleans firm has refused a court appointment to represent an accused murderer facing the death penalty on the ground that it lacks the necessary expertise.31 And lawyers have denounced mandatory pro bono programs as "latent fascism."32 Nevertheless, state bar associations in Colorado, South Carolina, and Wyoming as well as the Chicago Bar Association have all issued guidelines for what constitutes a minimum amount of pro bono work. A Manhattan Civil Court judge has written the fifty largest New York City firms asking them to send at least one attorney to represent tenants when she sits in Housing Court. Finally, local bars in Illinois, Wisconsin, and Florida and courts in Arkansas, New York, and Texas have established compulsory pro bono programs affecting about 7750 lawyers (about 1 percent of the profession). Yet even these impose minimal burdens (perhaps two cases a year); about half the attorneys are allowed to buy out of their obligation (for nominal payments of about $100); other lawyers purchase substitutes without any official sanction; and outright resistance is simply overlooked.33 Although pro bono activities undoubtedly help the particular recipients and ease the consciences of lawyers, they do relatively little to fulfill the promise of equal justice and, of course, almost nothing to create paying business for the profession. Institutionalizing the Right to Legal Defense in Criminal Cases That legal representation is a right, not a gift dependent upon the charitable impulses of lawyers and philanthropists, was first established in criminal cases, where the coercive power of the state is most obvious. The U.S. Supreme Court granted the constitutional right to counsel to criminal defendants in federal courts in 1938,
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 extending it to felony defendants in state courts in 1963 and to all those at risk of imprisonment in 1972.34 But though the later expansion of defendants' rights coincided with the accelerated production of lawyers, private practitioners experienced little increase in demand. To satisfy the new constitutional requirements, most jurisdictions created government-supported public defender offices staffed by salaried employees. Their numbers grew slowly before World War II—there were five in 1917 and twenty-eight in 1949—but quickly thereafter; by 1973 there were 163 public defender programs, a third of which had been established since the 1963 Supreme Court decision.35 As recently as the 1960s, New York and Los Angeles together had fewer than 100 full-time public defenders; by 1980, Los Angeles alone had more than 400.M State subsidized counsel were representing 65 percent of all felony defendants in 1973; indeed, one observer characterized private defense counsel as "a dying breed."37 In 1967, state governments spent $17 million and the federal government $3 million to provide legal representation for indigents accused of felonies; four years later the combined total had increased to $178 million, and by 1977 it had reached $403 million. 38 There can be no doubt that state subsidies for criminal defense help to foster an image of equal justice—law and order proponents even argue that the system is biased in favor of defendants. Indeed, it is hard to imagine today how the premises of liberalism were ever reconciled with the prosecution of unrepresented criminal defendants. But it is unclear whether the legal profession derives significant benefits, material or intangible, from such state intervention. Certainly its claim to altruism is undermined by state payment for representation. (French lawyers strongly opposed the creation of government legal aid in the 1970s for just this reason.) 39 And lawyers gain neither compensation nor enhanced prestige when state courts order them to represent criminal accused but legislatures refuse to appropriate money to pay them.40 Even when payment is made, however, the vast majority of lawyers obtain no business because the tendency in recent years has been to increase the number of salaried public defenders at the expense of court appointment of private practitioners (except when the public defender has a conflict of interest) in order to reduce costs and improve quality. Even conservatives ideologically committed to privatization have been disappointed with the experience of contracting out defense services to private law firms.41 Although 6 percent of counties have experimented with such arrangements, some have found the quality of representation very poor, because the lawyers either are incompetent or try to inflate their profits by stinting on time.42 State payment of private criminal defense lawyers has numerous drawbacks. Rates of pay are so low that the work attracts only the least successful lawyers. Where payment levels are high enough to make the work profitable, judicial favoritism can affect which lawyers benefit. 43 The system encourages abuses that erode its legitimacy: in Los Angeles, for instance, three lawyers billed the county $352,000, $301,000, and $278,000, respectively, during a sixteen-month period.44 The incentive for fraud is high: Los Angeles County spends $25 million a year for private criminal defense.45 Although limits were subsequently imposed on hourly and daily billings, the county auditor later found overpayments of $340,000 to some
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 sixty-four attorneys. 46 A West Virginia lawyer billed the state for as much as 75 hours of work on a single day and claimed separate reimbursement for travel for each of twenty-two clients he represented in a single court; he justified his behavior on the ground that he was paid only $20 to $25 an hour for such work. 47 Finally, judges can manipulate the structure of rewards to shape the tactical decisions of private defense counsel, encouraging plea bargains rather than trials.48 Thus, state support for criminal defense creates little demand for the private bar, and what work it does generate undermines professional autonomy and public respect. The Contested Terrain of Civil Legal Aid Civil representation of indigents is an even more problematic strategy of demand creation. The criteria for equal civil justice are much less clear than the minimum conditions of due process in criminal prosecutions.49 The difference is visible in the refusal of both state and federal courts to recognize a constitutional right to legal representation in civil matters. State courts have granted representation only in certain numerically insignificant situations, which resemble criminal cases, such as prisoners defending civil actions, putative fathers in paternity suits, or parents threatened with losing rights to their children. 50 Indeed, the U.S. Supreme Court recently held that Congress actually can prohibit the appearance of counsel at administrative hearings to preserve their informality. 51 In the absence of constitutional compulsion, efforts to provide civil representation for indigents have been inadequate and erratic. Because legal aid societies supported by local charities and municipal governments were the only source of assistance until 1965, representation was severely limited in amount and often poor in quality. 52 The vast majority of lawyers had nothing to do with these programs: a few local bar leaders served on the boards of legal aid programs, and the profession made derisively small financial contributions. 53 The leading local lawyers, businessmen, and religious and philanthropic notables who dominated the boards of legal aid societies expressed the prevailing ambivalence about civil representation for the indigent, often prohibiting programs from filing bankruptcies (to protect business creditors) or divorces (to avoid offending the church). 54 Private practitioners were particularly concerned to ensure that these salaried lawyers never represented clients who might possibly be able to afford a fee.55 The programs were staffed by those unable to find other jobs, cither because they attended lowstatus law schools, had poor academic records, and lacked connections or because they suffered discrimination against women and racial and ethnoreligious minorities.56 The profession did not even contemplate more adequate representation for nearly three quarters of a century after these programs were initiated. Indeed, when England established the first national legal aid scheme in 1949, American bar leaders denounced it as "socialistic."57 In 1965, however, when Lyndon Johnson launched the War on Poverty, it included a federally funded legal services program almost as an afterthought. The ABA board of governors supported it unanimously, although local bar associations and private practitioners continued to fear both the loss of business and the threat to engrained habits posed by the energetic advocacy
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 of young, well-trained legal services lawyers. (As a lawyer with New Haven Legal Assistance Association in 1971-72, I can add my personal experience of this hostility.) Federal intervention rapidly expanded the legal aid budget from less than $5 million a year to a peak of $321 million in 1980-81, which supported some 6000 lawyers.59 Yet civil representation for the poor remains a hotly contested issue. Legal aid lawyers generally have shunned the politically exposed role of community organizer, preferring to devote most of their efforts to conventional strategies in routine matters.6" Nevertheless, under the guise of protecting the Legal Services Corporation (LSC) from political interference, the Nixon administration prohibited its grantees from representing undocumented workers and draft resisters, handling cases concerning abortion, school desegregation, and voter registration or employing such strategies as lobbying, picketing, demonstrations, strikes, and electoral initiatives. 61 The Reagan administration went even further, seeking to abolish federal legal services entirely. By 1980, however, the legal profession (if not the courts) had come to view civil representation as essential to the liberal ideal of equal justice under law. Lawyers also may have feared that their pro bono obligation would become more burdensome if the federal government no longer paid the tab: the State Bar of California has had to take responsibility for some 36,000 case files abandoned by the Southeast Legal Aid Center in Compton when it closed in 1983 following the Reagan budget cuts.62 As a result of concerted efforts by bar association leaders and others, the administration was prevented from doing more than reducing the LSC budget by a third in 1981. Since then expenditures have returned to the 1980 dollar level (although seriously diminished by inflation). 63 Furthermore, state bar associations have begun to collect the interest on lawyer trust accounts (so-called IOLTA funds), applying some of the proceeds to legal aid programs. The first of these schemes was established in Florida in 1978, and by 1985 they existed in thirtyfive states and had survived constitutional challenge.64 Nevertheless, the Reagan administration continued its attack on the Legal Services Corporation (which still provides the bulk of funds for local programs) by appointing deeply conservative board members, who have initiated audits by teams including a National Rifle Association lobbyist, a former Immigration and Naturalization Service official, and a retired executive of the American Farm Bureau. 65 In 1987, the chairman of the Legal Services Corporation himself urged its abolition, arguing that laypersons could adequately represent the poor if the bar would just abolish the rules against unauthorized practice.66 If lawyers see civil legal aid as both indispensable to the legitimacy of the legal system and a protection against public demands for more pro bono services, they also have become increasingly interested in it as a source of business. Fears among private practitioners that legal aid would intensify competition were allayed as lawyers realized that aggressive representation of the poor creates more work for those representing creditors, landlords, and employers. Partly because American lawyers were ideologically opposed to what they saw as state incursions into professional autonomy, they initially missed the opportunity to benefit more directly from state subsidies. The legal aid programs in every other country in the world expend all or most of their funds on payments to private lawyers representing needy
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 clients.67 In the United States, by contrast, civil legal aid was delivered exclusively through salaried employees, until very recently. As the budget of the Legal Services Corporation spiraled upward, American lawyers began to rethink their attitude toward state support and seek to divert federal money to private practitioners. Their economic interests coincided with the political agenda of conservatives, who wished to restrain the aggressive advocacy of legal services lawyers and redirect resources away from law reform toward routine representation. As a result, the 1974 Legal Services Corporation Act required the Corporation to examine various ways of delivering legal services to the poor, including the payment of private practitioners under "judicare" programs. This study confirmed the fears of activists that private lawyers were far less innovative in seeking to assert and extend the rights of their clients.68 Another study sympathetic to the use of private practitioners found that many were either incompetent to practice poverty law (because they lacked expertise) or uninterested in doing so (because they derived greater rewards from their paying clients); consequently, referral networks quickly concentrated judicare work in a few offices despite efforts to disperse demand. 69 The Reagan administration, nevertheless, required the Legal Services Corporation to devote 10 percent of its budget to cooperation with the private profession, some of which funds arc spent on judicare programs. Even so, the vast majority of private practitioners earn far less from the civil representation of indigents than from their criminal defense. Public Interest Law If state subsidies for legal representation have been a mixed success in legitimating the legal system and insignificant in creating demand for private practitioners, private philanthropy has been even more marginal. We saw earlier that the pro bono activities of lawyers have always produced minimal amounts of service; private lawyers' financial support for legal aid programs, never significant, dried up entirely when the federal government began providing funds. Starting in the 1920s, lawyers and political activists also created public interest law firms to advance particular substantive goals. The best-known examples are the American Civil Liberties Union and the NAACP Legal Defense and Education Fund, Inc.70 In the late 1960s and early 1970s, greatly increased foundation support, the growth of social movements, and the political commitment of law students combined to produce an explosion of firms advocating on behalf of civil rights and liberties, environmental and consumer protection, feminism, the disabled, education, the mass media, health care, and welfare. 71 Some of the most highly qualified recent law graduates competed intensely for jobs that would pay them substantially less (at least 20 percent) than they could earn in the private sector.72 Public interest firms encountered problems similar to those that troubled legal aid programs, but in more acute form. First, their legitimacy was even more tenuous. Donors concerned to protect their tax-exempt status insisted that recipients restrict their lobbying activities.71 Most firms, in any case, were eager to concentrate on litigation to the exclusion of other strategies, partly because their clients lacked
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 political muscle and partly because few lawyers possessed the skills and contacts required for political campaigns.74 Even in the courtroom public interest lawyers could not easily assume the comfortable ethical posture of the hired gun because they often began by identifying a social problem and then went looking for clients willing to assert a grievance. Paradoxically, the apolitical image sought by progressive lawyers also has allowed conservatives to create their own "public interest" law firms, enjoying the same advantages of enhanced legitimacy and tax-free status.75 Second, and for similar reasons, funding for public interest law always has been limited and insecure. Even at its peak in the early 1970s, there were only 75 to 100 firms employing 500 to 700 lawyers with a budget of $35 million to $50 million. 76 By contrast, governmental expenditures on criminal and civil representation exceeded $700 million, and the private sector spent tens of billions of dollars on legal services. Virtually all the income of public interest law firms came from foundations, 80 percent from the Ford Foundation alone.77 But foundations are inherently fickle; competition among them and careerism within them both contribute to the rapid turnover of causes; consequently, most have reduced their commitment to public interest law.78 Firms have found it difficult or impossible to establish an independent financial base. Client fees are limited by the firm's tax-exempt status. Membership dues generate little income. Courtawarded fees are rarely available under American law; when granted they are paid only years later, if ever. The U.S. Supreme Court has continued to limit the situations in which fees may be recovered.7y And conservatives are attacking even these limited provisions, seeking to have such fees eliminated or at least curtailed.80 In addition to the beneficiaries of foundation largesse, some 50 to 100 private law firms, often organized as collectives, support themselves from client fees while devoting a substantial portion of their energies to political work. 81 Both kinds of public interest law firm offer an essential outlet for the altruism of the small number of activist lawyers and confer important benefits on their clients, but they do little to enhance the legitimacy of the legal system or the legal profession and nothing to create demand for lawyers services.
 
 Expanding the Middle-Class Clientele Lawyer Referral Government and private philanthropy are not responsible for all redistributions of lawyers' services. Some reflect market innovations that extend representation to workers and the middle class. For many years professional associations have operated lawyer-referral services that inform potential consumers about local lawyers.82 The Wisconsin statewide Lawyer Referral Information Service, established in 1979, expected 40,000 telephone inquiries in 1981 and hoped that a third of the callers would become paying clients.83 These services may allocate demand randomly, thereby reducing intraprofessional competition, but they augment demand only for potential clients discouraged merely by the difficulty of identifying a lawyer.
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 Furthermore, just 2 percent of a national sample had ever used a lawyer-referral service—only 5 percent of those who said they knew of the service.84 This is not surprising: individuals seeking services, including legal representation, strongly prefer the recommendations of friends and relatives to impersonal referral mechanisms.S5
 
 Group Legal Services Group legal services seem more promising as a stimulus of demand. These plans were created more than fifty years ago by merchants and physicians seeking to collect debts and automobile owners anxious to ensure representation in criminal and personal injury cases while traveling."6 Like the medical profession, the organized legal profession opposed these innovations, fearing that lawyers who served such groups would gain a competitive advantage—though of course the professional associations couched their objections in terms of the "threat" that lay intermediaries posed to the lawyer-client relationship. 87 Unions and other voluntary associations won the right to refer their members to sympathetic lawyers only in the 1960s, when the U.S. Supreme Court extended First Amendment protection to such activities.88 Even then the profession did not capitulate. Group plans can be categorized by means of two variables. Members of insurance plans pay a substantial premium entitling them to a prescribed range and quantity of legal services; subscribers to referral schemes make a nominal payment for access to a list of participating lawyers, who offer a free initial consultation (as do most other lawyers) and may reduce their fees for some matters. Members of open-panel plans can choose among a wide range of lawyers—sometimes the entire local bar; those who join closedpanel plans can consult only lawyers (sometimes a single firm) who belong to the plan and have agreed to accept a schedule of fees, generally below the market price. Just as the medical profession preferred the "Blues" and opposed health maintenance organizations such as HIP and later Kaiser, so the American Bar Association preferred open-panel referral schemes to closed-panel prepaid plans, promulgating "ethical" rules that favored the former and discouraged or prohibited the latter. 89 The ABA abandoned such discrimination only under threat of a federal antitrust prosecution. 90 The legal profession first began to display significant interest in group plans when its control over supply had been seriously eroded, half a century after these schemes were introduced. Yet they have not fulfilled lawyers' hopes for increased business. Lawyers have sought to spread subscriber demand broadly, just as they promoted lawyer referral services and favored institutional advertising over advertising by individual lawyers, advertising over solicitation, court-appointed counsel over public defenders, and judicarc over stuffed-office legal aid programs. But demand has inevitably become concentrated among a few providers. Subscribers naturally prefer closed-panel plans, which often negotiate lower fees for their members and also reduce the psychological and economic costs of choosing a lawyer. For the latter reason, even members of open-panel plans seek referrals to particular lawyers, which narrows the range of providers. 91 This competitive ad-
 
 Demand Creation: A New Strategy in the Professional Project?
 
 137
 
 vantage is sometimes improperly obtained: two Philadelphia lawyers have been indicted for giving kickbacks to Roofers Union Local 30-30B in exchange for being retained by the union prepaid plan.92 Group legal service plans not only concentrate business, but the amount they generate also has been disappointing. As a fringe benefit, legal services have received a very low priority among union negotiators, who have been suffering major reductions in their bargaining power as a result of national recessions and international competition. Furthermore, unions represent less than a fifth of the workforce. As late as 1978, group plans enrolled only a million subscribers. Individuals have displayed little interest in purchasing insurance for legal costs: a f 974 national survey found that among the third of the adult population who had never used a lawyer, 55 percent were unwilling to subscribe to a prepaid plan that cost even $3 a month, 76 percent were unwilling to subscribe at $6 a month, and 94 percent were unwilling to subscribe at what probably was the most realistic estimate of $12 a month. 93 Midwest Legal Services, the largest marketer of prepaid plans, estimated that 60 to 80 percent of employees choose such coverage when it is offered within a "cafeteria" benefit plan, and about 20 percent ultimately subscribe to a voluntary plan. Furthermore, participating lawyers generally must discount their fees significantly. 94 Coverage has nevertheless continued to expand. 95 An estimated 7 million employees belonged to group plans negotiated by their unions in 1984, 15 million in 1986, and 17 million in 1987.96 That year, the AFL-CIO offered nearly half of its 12.8 million members a no-premium legal services plan entitling participants to a free initial consultation at designated law firms and a 30 percent discount on subsequent legal services.97 Private entrepreneurs have also begun to direct their marketing capacity to enrolling members in prepaid plans. Some 30 companies were doing so at the end of 1987, many of which found their business doubling annually. 98 Amway (which sells soap, vitamins, and other products) uses its one million distributors to promote the Ultimate Legal Network, a $160 package of advice. Montgomery Ward, one of the nation's largest retailers, is marketing a prepaid plan to its one million credit card holders, offering advice and limited drafting for $81 a year; 200,000 subscribers had enrolled by early 1987." Prepaid Legal Services, Inc., is an open-panel scheme that reimburses clients for significant litigation costs in return for an annual premium of about $200 a year; it had attracted more than 300,000 members by early 1987.lon And a syndicator has persuaded a million subscribers to pay $90 a year for an unlimited number of seven-minute telephone consultations with a panel of lawyers as well as telephone calls and letters by those lawyers. 101 Finally, lawyers themselves have initiated schemes. Hyatt Legal Services, the nation's largest clinic, created LawPlan, offering free advice and some drafting (but not representation) for an annual fee of about $100, which it has begun marketing to 1.25 million holders of Citibank credit cards. 102 Jacoby & Meyers, the second largest clinic, offers "Legal Advantage" to the 6.7 million subscribers to Compu-U-Card. 103 Although consumers never will be persuaded that legal insurance is as indispensable as medical insurance, it can generate a significant amount of new business for some lawyers.
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 Legal Clinics Legal clinics may be a more successful device for tapping the potential demand of working-class and middle-class consumers. Clinics are private law offices that attempt to cut costs by attracting a large clientele, routinizing services, and replacing lawyers with paraprofessionals who use forms and word-processing equipment. 104 When the first clinics were established in the early 1970s, the organized profession responded with unqualified hostility, disciplining participating lawyers for using the word "clinic," giving interviews to the media, and, of course, advertising.105 Only when the U.S. Supreme Court protected clinics from these attacks by extending the First Amendment to some forms of commercial speech did they begin to expand. 106 The ABA responded by establishing a clinic that somehow would not compete with other lawyers; not surprisingly, the enterprise was a commercial failure. 107 There were 8 clinics in 1974, 800 in 1980, and more than a thousand by 1984.108 All of them seek to concentrate business previously dispersed across a large number of sole practitioners and small firms; a few have grown into exceedingly large enterprises. In 1984, Hyatt Legal Services was the ninth largest firm in the country and Jacoby & Meyers the ninety-fifth. The following year, Hyatt was second, with 550 lawyers (up 45 percent from 1984) in 174 offices in 29 cities in 17 states; Jacoby & Meyers was forty-first with 236 lawyers (up 50 percent from 1984) in 150 offices in 5 states.109 A year later Hyatt had grown 23 percent to 674 lawyers in 192 offices while Jacoby & Meyers had jumped to thirty-first place with 297 lawyers. 110 In 1987, however, both had fallen back: Hyatt to fifth place (having lost 38 lawyers) and Jacoby & Meyers to forty-first (although it added 5 lawyers) (see Table 46, note a)." 1 That year Hyatt was only nine years old and Jacoby & Meyers twelve. In 1984, Hyatt was planning to spend $4,475,000 for advertising and expecting to attract 18,000 new clients a month. 112 In the first six months of 1985, Hyatt spent $2.9 million on television advertising and Jacoby & Meyers increased its television budget 228 percent. 113 Jacoby & Meyers subsequently brought its advertising inhouse, spending $5 million a year on television. 114 These efforts clearly paid off: Hyatt was seeing 300,000 clients a year and Jacoby & Meyers 175,000.11S Yet the actual impact of clinics on both the image and the pocket of the legal profession is uncertain. Defenders claim that clinics demystify the law, rendering it more accessible to ordinary people; their detractors respond that clinics commercialize the profession, undermining public respect. Clinics insist that the majority of their clients would never use conventionally marketed legal services; sole practitioners and small firms maintain that clinics merely concentrate existing business, competing unfairly through massive advertising budgets and misleading discounts, only to raise their prices once they capture the market. Certainly the clinic form (like the public interest law firm) is not the exclusive possession of one side of the adversary process; it can be adapted to serve business clients as well as individuals. The Los Angeles clinic of Katz and Block represents landlords seeking to evict tenants, handling more than 300 cases per month—twice as many as any other firm and perhaps 10 percent of all evictions in the city; two thirds are resolved out of court, and 85 percent of the cases filed are settled before trial.116 Clinics claim to raise the quality legal services by eliminating careless errors; their com-
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 petitors deplore the routinization and lack of lawyer-client contact. Critics have also noted that low salaries cause rapid turnover, preventing lawyers from acquiring experience and creating discontinuities in representation. 118 Jacoby & Meyers replied that its average lawyer salary was a respectable $47,500 in 1986, and more than a dozen of its 297 lawyers earned over $100,000.119
 
 Is Demand Creation an Effective Means of Market Control and Status Enhancement? It is impossible to prove conclusively that the profession deliberately embraced new strategies of market control and status enhancement during the last two decades, but the coincidence of events is certainly striking. For more than a century lawyers had been largely indifferent to the needs of the unrepresented poor, although their plight was repeatedly publicized beginning in 1919. Pro bono activities were individual, sporadic, and extremely limited. Large-firm lawyers who expressed a slightly greater sense of obligation were comfortably protected from actual demands by poor clients. The organized profession condemned government support for civil legal aid as creeping socialism. It condoned state prosecution of unrepresented criminal accused until the 1970s. It prohibited advertising and solicitation, periodically waging highly visible campaigns against violators. It opposed group plans as threats to the lawyer-client relationship. Then, starting in the late 1960s, professional control over the production of and by producers of legal services seriously eroded. The number of lawyers grew at an unprecedented rate, their backgrounds became more diverse, the profession suffered incursions into its monopoly, interstate mobility increased, and courts struck down prohibitions against unauthorized practice, price cutting, and advertising. Lawyers responded by sponsoring major studies of "legal need," endorsing federal support for legal aid, defending the Legal Services Corporation against political attack, seeking to divert government funds from salaried lawyers to private practitioners, organizing and promoting pro bono activities, embracing group plans, devoting substantial resources to institutional and then individual advertising, employing more paraprofessionals and word processors, establishing high-volume clinics, and cutting prices to reach new clients. Yet it is far from clear that these new strategies will achieve either goal of the professional project. They may impair the profession's image rather than strengthen it. Studies of legal need may demonstrate the impossibility of achieving equal justice. Pro bono activities may lower rather than enhance status: among Chicago lawyers, prestige correlated inversely with reputation for altruism. 120 For most lawyers, the individual economic interest in avoiding pro bono obligations clearly outweighs any collective desire to improve professional prestige. In any case, statesupported legal services have partly supplanted and greatly overshadowed pro bono activities. Private lawyers appear less "independent" when paid by state funds rather than clients. Educated by health care scandals, the public rightly suspects professionals of overcharging third-party payers, whether government or private insurers.121 Lawyers serving the poor—especially indigent criminals—become associated with the characteristics and alleged immorality of their clients.122 Lawyers
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 subsidized by government or philanthropy are less able to justify their actions by reference to the market or the adversary system and consequently appear more explicitly political. Staffed-office legal service programs highlight the parochial interests served by private practitioners. At the same time, the heavy caseloads of legal aid lawyers and public defenders amplify differences between the quality of legal services purchased in the market and those subsidized by the state. And efforts to expand the middle-class clientele expose the fundamentally commercial nature of law practice. Demand creation may be no more successful in relieving the economic pressures created by excess supply. Although political conservatives may have ideological preferences for paying private practitioners to represent the poor, fiscal conservatism favors salaried legal aid lawyers and public defenders, who deliver services at costs that are lower and more easily controlled.123 A striking illustration can be found outside legal aid programs. In 1984 and 1985, federal agencies spent some $50 million on private lawyers, at rates sometimes exceeding $200 an hour, even though the government already employed more than 17,000 lawyers. In response, the Reagan administration sought to legislate a ceiling of $75 an hour on the fees paid to private lawyers representing the government. Ironically, one stimulus for this curb was the $472,000 bill submitted by the private practitioners who represented Attorney General Edwin Meese during his ethics investigation. 124 Lawyers employed or reimbursed by the state will never enjoy the economic rewards of private practice. In any case, state welfare expenditures are contracting, not expanding, when adjusted for inflation. Foundations also have reduced their support for public interest law. Even at their high point, however, governmental and philanthropic legal services budgets were never more than 1 or 2 percent of private sector expenditures. Efforts to stimulate demand by individuals (whether legal aid clients or members of group plans) are likely to be frustrated by the facts that substantive law, as presently constituted, is rarely useful to those without substantial property and that almost everyone is extremely reluctant to become involved in legal disputes (63 percent of survey respondents uninterested in joining a group plan explained that they needed legal services too infrequently). 125 The limitations on the strategy of demand creation are located not only in the larger social, political, and economic environment but also within the profession itself. Efforts to control supply united the profession against an external enemy composed of potential entrants and lay competitors (although some lawyers had higher stakes in this project than others). Attempts to stimulate demand, however, necessarily pit lawyers against each other. Salaried lawyers in legal services and public defender offices compete with private practitioners; public interest lawyers confront private interest lawyers; those who contribute pro bono services resent those who do not; lawyers who serve a group plan compete with lawyers outside it; and clinics compete with sole practitioners and small firms. Indeed, many strategies of demand creation—preeminently advertising, solicitation, price cutting, and specialization—directly undermine professional control over production by producers. Hence the profession is constantly torn between the desire to generate demand effectively
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 and the desire to dampen competition by distributing new clients randomly through judicare schemes, court-appointed criminal defense counsel, pro bono obligations, lawyer referral, and open-panel group legal services plans. Intraprofessional competition will nevertheless continue to intensify and to increase concentration in the production of legal services for individuals.
 
 7 Self-Regulation
 
 The Promulgation of Ethical Rules One of the hallmarks that distinguishes a profession from other occupations is the power and practice of self-regulation. We saw in Chapter 5 that the legal profession used this privilege largely to dampen competition, until its restrictive practices were struck down by external authorities. The content of the ethical code and the nature of its enforcement both reflected jockeying among lawyers for competitive advantage. 1 Self-regulation also helped stave off state regulation. Despite the importance of self-regulation to the professional project, however, lawyers were in no hurry to construct the necessary institutional framework. In the nineteenth century, the profession was organized in groups that were sufficiently localized and small (outside the major cities) to ensure conformity through informal sanctions.2 The ABA first adopted an ethical code only in 1908. Thereafter, concern with the content of ethical rules became a major preoccupation of professional associations—perhaps also a surrogate for doing anything about the behavior prescribed. Complete revisions of the ABA rules were proposed or adopted in 1928, 1933, 1937, 1954, 1969, and 1982.3 The reporter for the last revision now has coauthored a gloss on those rules that is nearly 900 pages long. 4 Numerous books and journals offer moral instruction about the dilemmas of lawyers.5 The sense of uncase appears to have intensified, for immediately after its latest recodification of the Rules of Professional Conduct, the ABA created a Commission on Professionalism, which devoted two years to producing a report entitled In the Spirit of Public Service: A Blueprint for the Rekindling of Lawyer Professionalism. The profession defines the ethical dilemmas of lawyers as matters of individual choice and maintains that exhortations, properly phrased, will discourage delinquency. Its response to the Watergate scandal, which involved an embarrassing number of lawyers from the President on down, exemplified this strategy: the ABA compelled approved law schools to require instruction in professional responsibility, and many states also made it a separate subject on the bar examination. 6 Nearly
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 all law schools today insist that students take a course in professional responsibility, even though empirical studies repeatedly have shown that these measures have no effect on behavior. 7 Indeed, there is evidence that law school makes students more cynical about legal ethics.8 The Disciplinary Process The suspicion that professional associations promulgate ethical rules more to legitimate themselves in the eyes of the public than to engage in effective regulation is strengthened by the inadequacy of enforcement mechanisms. State and local bar associations did not take their responsibility for discipline seriously until well into the twentieth century. The Association of the Bar of the City of New York established a Committee on Grievances at its founding in 1870 but heard no complaints for the next fourteen years.9 The 1912 report of the Standing Committee on Grievances of the State Bar Association of Ohio may illustrate the organized profession's attitude toward misconduct. Here it is in its totality: "This committee has never found it necessary to even have a meeting. If any of the members of the Ohio State Bar Association have any grievances against each other they have not made it known to this Committee." To which President Taft of the Bar Association replied: "Some man from Cincinnati has a grievance against a lawyer who has been dead for several years. I do not know what the grievance is, but it is here, and we will turn it over to the Committee. It may make interesting reading."'" Such levity notwithstanding, ethical rules are not self-enforcing. Surveys repeatedly show that lawyers are ignorant of many rules and fail to internalize those they do know. 11 For example, forty-six of the fifty states prohibit fee-splitting: one lawyer may not compensate another for forwarding business. Yet when a random sample of 600 lawyers were questioned in September 1984, 40 percent thought that forwarding fees were permitted and another 27 percent did not know; 62 percent approved of forwarding fees if the amount was reasonable and it was disclosed to the client; and even among those who thought forwarding fees were not permitted, nearly half thought they were appropriate.12 A thoroughly unscientific 1951 inquiry among twenty-five state "correspondents" found that seven did not consider forwarding fees unprofessional and nineteen believed they were a common practice.13 A careful investigation of litigators (1000 in Michigan and another 1500 in large firms across the nation) confirmed that the lawyers were ignorant of ethical rules, failed to internalize them, and consistently violated their precepts.14 For instance, only 57 percent of the Michigan litigators and 75 percent of the national sample felt obligated to ask a client to correct a clearly false statement concerning a material issue in a deposition; and nearly half of both samples felt entitled to use and aggravate delays in litigation to obtain a more favorable settlement. Lawyers consistently abuse pretrial proceedings to frustrate the legitimate goals of their adversaries.15 A reporter posing as an accident victim found that five out of thirteen randomly chosen New York personal injury lawyers encouraged her to lie in order to hold Consolidated Edison liable for her slip and fall. 16 More disturbing, most lawyers never even perceive moral dilemmas in their practice. Only 16 percent of a sample of 224 lawyers in four large Chicago firms
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 in the late 1970s had ever refused work because it conflicted with their personal values.17 The proportion was twice as high (31 percent) among Washington lawyers in the early 1980s, but among house counsel to private interests or trade associations it was even lower than among independent counsel in Chicago.18 A survey of Florida practitioners found that few rejected cases on moral grounds, and even those did so only out of reluctance to accuse a fellow lawyer of malpractice or to take a civil rights matter. 19 Neither clients nor lawyers expect the latter to assume the role of independent counselors.20 Indeed, lawyers have condoned and even encouraged misconduct by their corporate clients in a significant, and perhaps growing, number of instances.21 One reason for this apparent lack of autonomy may be the fact that, although large law firms rarely earn more than a small percentage of their income from any one client, individual lawyers in those firms typically devote a third or more of their billable hours to a single client.22 Consequently, a client that is insignificant to the firm may be indispensable to the lawyer. Yet if lawyers are excessively loyal to those who can pay, their record of representing politically unpopular clients has often been disappointing. 23 Whatever the situation may have been in the nineteenth century (or still may be among the small proportion of lawyers practicing in rural settings), contemporary urban lawyers suffer few informal sanctions for violating ethical rules; peers may even encourage misconduct. 24 Nor is the formal disciplinary process much more effective. Individual clients who might be motivated to complain about lawyer misconduct are ignorant of the content of ethical rules and poorly situated to perceive most lawyer misbehavior. Furthermore, many ethical violations actually advance rather than injure client interests. In any case, only 13 percent of a sample of clients knew of the existence of professional disciplinary procedures. 25 Lawyers, who are somewhat better informed about the rules and more likely to observe violations, are reluctant to turn in their colleagues, perhaps recognizing that they themselves have committed similar infractions and might suffer retaliation. In a sample of Missouri lawyers, only 34 percent of rural and 71 percent of urban practitioners said they would report ethical infractions, and the proportions who actually had done so were even smaller (11 and 27 percent respectively). 26 In fact, professionals file fewer than a tenth of all grievances. 27 This gentleman's agreement may be breaking down, however. Lawyers often complain to gain a tactical advantage over adversaries or punish them for seeking such an advantage. Cadwalader, Wickersham & Taft urged the U.S. District Court for the Eastern District of Virginia to remove another New York firm, Skadden, Arps. Slate, Mcaghcr & Flom, as bankruptcy counsel for A.H. Robins Co. Inc. because it also represented Aetna Life and Casualty Co., a creditor in the case.2* Milbank, Tweed, Hadley & McCoy has filed a grievance against Sullivan & Cromwell, accusing it of bribing witnesses in a contest over the $500 million Johnson estate.29 In another case involving the proceeds of a trust, the Appellate Division of the New York State Supreme Court, responding to charges by Patterson, Belknap, Webb & Tyler, found that Sullivan & Cromwell had obtained essential documents by improper means, including deceit, and disqualified the firm from further representation in the matter/' 0 The disciplinary process also supports the status hierarchy within the legal profession/" The Chicago Bar Association deliberately focused discipline on law-
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 yers representing personal injury victims and (unsuccessfully) sought legislation that would have imposed prison sentences on lawyers who solicited clients and authorized the state attorney to seek injunctions against such practices.32 More than 80 percent of those disciplined in California, Illinois, and the District of Columbia in 1981-82 were sole practitioners, and none practiced in a firm with more than 7 lawyers, even though sole practitioners represented fewer than half of all private practitioners in the nation (48.6 percent) and firms with more than seven lawyers contained almost exactly the same proportion (47.2 percent).33 Starting from a population of complaints that already overlooks most misconduct, the disciplinary process then displays extraordinary lenience. Throughout the first half of this century (1903 to 1949), Kansas disbarred or suspended only 55 lawyers—little more than one a year—although more than 2000 were practicing in the state in 1940. Half of those disbarred (28) were subsequently reinstated, although a quarter of these were disbarred a second time. 34 One reason for the infrequency of punishment may be the inadequacy of enforcement mechanisms. In 1935, sixteen integrated state bar associations had authority to discipline and another fourteen state supreme courts had established their own procedures; but in nineteen jurisdictions, voluntary bar associations could only recommend action to the state supreme court. Furthermore, grievance committees were empowered to issue subpoenas and administer oaths in only twenty-eight jurisdictions.35 During the prewar period, most jurisdictions were insufficiently concerned with discipline to keep any records of their actions; a 1948 ABA survey found that twenty-eight states either had no records or failed to furnish them, and the others had incomplete data.36 Only the three largest jurisdictions—New York, California, and Illinois—maintained reasonably complete statistics. Between 1905 and 1920, the Association of the Bar of the City of New York investigated more than 8500 complaints (a small fraction of those received), but New York courts ultimately sanctioned only 260 lawyers (3 percent of the complaints investigated and just 16 lawyers a year in a bar that contained more than 15,000).37 Between 1925 and 1935, the Association received 22,800 complaints, held 900 hearings (3.9 percent of complaints), found 314 lawyers guilty (1.4 percent), and prosecuted 275 before the Appellate Division of the Supreme Court (1.2 percent); the latter dismissed 43 cases, allowed 69 lawyers to resign without a final decision, suspended 39 (0.2 percent), and disbarred 108 (0.5 percent).38 In 1948-49, the Association received 1529 complaints, held 85 hearings (5.6 percent), and recommended prosecution in 31 cases (2.0 percent); the Appellate Division dismissed the charges against 7, censured 2, suspended 4 (0.3 percent), and disbarred 4 (0.3 percent).3" Throughout the first half of this century fewer than 1 percent of New York City lawyers accused of misconduct received a significant punishment. In the fifteen years from 195859 to 1972-73, 30,810 complaints were filed, 663 were tried (2 percent; one year missing), 178 were disbarred (0.6 percent; 55 of these after felony convictions), and 200 were suspended (0.6 percent) (see Table 36). In 1983, 8766 complaints were filed against lawyers; 38 percent were dismissed or withdrawn; another 34 percent were rejected after a preliminary investigation; and a further 12 percent were sent to other agencies. The disciplinary committees cautioned 4.6 percent, admonished or reprimanded 0.3 percent, and forwarded 491 complaints to the court, which alone could impose significant penalties. Among the 299 cases decided
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 by the court that year (including some from previous years), 65 lawyers were disbarred (0.7 percent), 86 suspended (1.0 percent), and 12 censured. The New York bar then contained more than 80,000 lawyers.40 In 1927 California established a unified bar with compulsory membership and regulatory power. During the next eight years it suspended or disbarred sixty times as many lawyers as it had during the seventy-seven years between the state's admission to the Union and 1927 (apparently a total of three!).41 But that says more about the lenience of the first eight decades than about the severity of those that followed. During its early years, the unified California bar appears to have conducted a preliminary investigation of most complaints: 7965 out of 8335 between 1927 and 1939 (96 percent). Yet it issued only 1425 notices to show cause (17 percent of complaints) and found support for the charges in only 596 cases (7 percent). It ultimately administered 84 public and 77 private reprovals and recommended harsher discipline in only 278 cases (3 percent of complaints). However, the Supreme Court rejected its recommendation in 44 of the 119 cases appealed, with the result that just 159 lawyers were suspended (1.9 percent of complaints) and 92 disbarred (1.1 percent)—only slightly higher proportions than those in New York. Between August 1, 1938, and July 31, 1939, the State Bar received 680 complaints; this time it conducted only 299 preliminary investigations (44 percent of complaints) and issued only 83 notices to show cause (12 percent). Between 1929 and 1948, the annual number of preliminary investigations declined by a factor of more than ten (from 1531 to 148) while the profession nearly doubled in size (see Table 34.a). 42 Attrition during the later stages of the disciplinary process in California almost equals that in New York City. Between 1928 and 1948, four out of five complaints investigated were dismissed without a hearing. Two thirds of those heard were dismissed without any punishment. Only 2.5 percent of lawyers investigated were suspended, 1.5 percent were disbarred, and another 1.4 percent were allowed to resign (most without prejudice to applying for readmission) (see Table 34.a).43 Furthermore, though the frequency of punishment increased during the 1930s and early 1940s, it declined after 1944. The California Supreme Court reduced sentences of disbarment in about a quarter of the cases in which it was proposed, although the court slightly increased the number of suspensions. If we make the generous assumption that half the complaints were investigated during the latter part of this period, then only about 2 percent of those accused were suspended or disbarred— perhaps twice the proportion in New York City but nothing to boast about. Furthermore, those punished each year were an insignificant proportion of the entire profession—about 0.05 percent. In California in 1984, 8329 complaints were filed against the more than 80,000 practicing lawyers, but only 48 received private reprimands, 23 public reprimands, 81 suspensions (1.0 percent of complaints), and 11 disbarments (0.1 percent)—just 0.1 percent of the bar was punished.44 In the third of these jurisdictions, Illinois, the Chicago Bar Association (CBA) was responsible for discipline in Cook County, while the Illinois State Bar Association oversaw the rest of the state. Complaints to the CBA gradually increased from 100 in 1902 to 245 in 1914, while the annual total of disbarments and resignations ranged between 6 and 35.4S In the early 1950s, the CBA received almost one complaint a year for every ten Chicago lawyers, compared with 0.15 for every
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 ten downstate lawyers. Of the approximately 18,000 complaints filed between 1928 and 1948, the CBA referred fewer than half (8622, or 47 percent) to its Committee on Inquiry, which held hearings in only 1005 cases (5.6 percent of complaints) and recommended discipline in 301 cases (1.7 percent). The state Supreme Court disbarred 214 (1.2 percent of complaints) and suspended 45 (0.2 percent).47 The number of complaints investigated annually declined drastically during the 1940s, from a high of 952 in 1933-34 to an average of 174 between 1942 and 1948, as it did in California. The Illinois State Bar Association held 566 hearings between 1928 and 1948, recommending discipline in only 28 cases (5 percent of hearings, compared with 30 percent of the cases heard by the CBA); the Supreme Court actually disbarred 17 lawyers and suspended 9 (4.6 percent of hearings and undoubtedly a much smaller proportion of the complaints filed).48 As in California, the state Supreme Court generally reduced the severity of punishment: in another 81 cases in which the state bar had recommended 75 disbarments and 6 suspensions, the court imposed 35 disbarments and 18 suspensions, dismissing 28 cases.49 There is no evidence that the situation has improved since the 1940s.50 The small number of complaints filed still do not reflect the quantity of misconduct. Between 1975 and 1979, the total number of complaints nationwide ranged between 30,836 and 37,548, averaging 33,186 (see Table 33). In the early 1980s, 32,000 complaints were filed in a twelve-month period, or about one for every fifty practicing lawyers.51 Recently the numbers have increased, from 39,356 in 1984 to 54,152 in 1985 and 54,600 in 1986—at a faster rate than the growth of the profession.52 Yet in California, the number of complaints per 100 practitioners remained incredibly stable, varying only between 9 and 11 between 1973 and 1986.53 Disciplinary procedures still dismiss more than 90 percent of complaints with little or no investigation.54 There is reason to believe that this expresses the solicitude practicing lawyers feel for each other. When disciplinary authority over Chicago lawyers was transferred from the CBA to the independent Attorney Registration and Disciplinary Commission, the proportion of complaints dismissed without investigation fell from 83 percent in 1969-70 to 57 percent in 1974-75 while the proportion of formal hearings increased from 3.5 percent in 1969-70 to 13.5 percent in 1983.55 Light penalties are imposed on most of the few found guilty: in California, 60 percent are merely reprimanded. 56 Other studies have found that fewer than 1 percent of those accused received court-imposed sanctions, generally synonymous with suspension or disbarment.57 The total number of lawyers disbarred in the decade between 1974 and 1983 was less than 0.5 percent of those practicing during that period and the total suspended only about 1 percent (see Table 33). Indeed, between 1975 and 1979, the number of serious punishments (disbarments, disbarments by consent, and suspensions) never exceeded 2 percent of the complaints (see Table 33). Jurisdictions vary greatly in the punishments they inflict for similar offenses, although the ABA Center for Professional Responsibility has proposed common standards. Only New Jersey and a few other states automatically disbar lawyers who have stolen client funds. 58 Because disciplinary proceedings generally remain secret except in the rare instance when a serious penalty is imposed, potential clients cannot learn about prior complaints. Only in Oregon are they a
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 matter of public record from the moment of filing.59 However, New Jersey publishes an annual report with the names of all publicly disciplined attorneys and a description of their misconduct, and the West Virginia Supreme Court has invalidated a bar rule preserving the confidentiality of disciplinary procedures.60 Both the lawyers who administer discipline and the judges who hear appeals from convictions are extremely solicitous of excuses for misbehavior—such as marital troubles, alcohol or drug abuse, or financial difficulties—which would be aggravating rather than mitigating circumstances in most criminal prosecutions.61 Furthermore, courts are very reluctant to discipline lawyers for such extraprofessional misconduct. In the 1970s, these grounds accounted for less than 4 percent of disbarments, suspensions, and resignations (excluding automatic disbarments following a felony conviction).62 Among the 107 lawyers disbarred for nonprofessional activity in California, Illinois, and the District of Columbia between 1967 and 1981, 101 had committed felonies.63 Indeed, the Oregon Supreme Court recently decided that "attempted possession of cocaine" was not an act of moral turpitude justifying any professional discipline, although the dissent noted the widespread cocaine abuse among lawyers and the fact that the prosecution had allowed the defendants to plead guilty to a misdemeanor.64 By contrast, the New Jersey Supreme Court publicly reprimanded three young lawyers for cocaine possession, warning that it would issue suspensions in the future. 65 Even lawyers who commit felonies may continue to practice for years before being disbarred. 66 Harry E. Clairborne, Chief Judge of the U.S. District Court for Nevada, was found guilty of failing to report $107,000 on his 1979 and 1980 tax returns, jailed for seventeen months, impeached, and removed from office. Nevertheless, the Nevada Supreme Court rejected the State Bar's disciplinary recommendation and imposed no sanctions. He continues to practice law.67 The few lawyers suspended or disbarred usually are readmitted by the disciplining jurisdiction or gain admission to other jurisdictions.68 In California between 1928 and 1948, 48 of the 86 petitions for reinstatement were granted by the State Bar; the state Supreme Court reviewed 19 of the 38 rejected and granted another 5. Not all of those punished were rehabilitated: 56 of those suspended were again found guilty of misconduct after they reentered practice. In New York during the same period, 15 of the 215 suspended were found guilty of misconduct a second time. And in Illinois, 12 lawyers who had been disbarred and reinstated were subsequently disciplined. The number of recidivists who escaped detection undoubtedly was much higher.6" In Michigan in the 1980s, 44 percent of the attorneys against whom complaints were filed had been the object of earlier complaints.70 In New Jersey between 1948 and 1982, 27 percent of attorneys who were disciplined for stealing client money but not disbarred were found to have stolen again.71 Between 1974 and 1983, the total number of reinstatements was 88 percent of the total number of disbarments; reinstatements actually exceeded disbarments in five of these ten years (see Table 33). Lawyers admitted in multiple jurisdictions who are disbarred in one often continue practicing in the others.72 Lack of resources is one reason for this poor regulatory record. The Chicago Bar Association spent 25 percent of its 1910 budget on its Grievance Committee, but the proportion declined steadily to 1 percent in the middle and late 1920s.73 Between 1975 and 1979, total annual disciplinary expenditures nationwide ranged
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 from $7,054,368 to $9,397,190, or $13.26 to $20.80 per lawyer. They varied from $116 per lawyer in Hawaii to $12 in South Carolina in 1984, from $180 in Alaska to less than $10 in South Carolina in 1986.75 California, which spent $72 per member in 1984 and budgeted an additional $840,000 in 1984 and 1985 to hire seven more investigators, nevertheless had a backlog of 5000 uninvestigated complaints, 2800 of which were more than six months old.76 A year later, the backlog had grown to 6000, of which 3700 were more than six months old.77 California disciplinary expenditures increased from $2.8 million in 1981 to $6 million in 1986.78 Yet in 1987, California lawyers voted to reject a $25 dues increase, precluding the implementation of necessary reforms. 79 At the beginning of 1988 the president of the State Bar sought a dues increase from $275 to $450, pledging to use the approximately $17.5 million additional revenues for discipline, but the State Bar discipline monitor insisted that this still was not enough.80 Although the outgoing director of discipline in Minnesota sought a 64 percent increase in his budget (noting that sixty-two practitioners were delinquent in paying their state taxes), the bar approved only a 30 percent increase and rebuked him for overzealous enforcement. 81 Although laypersons have been involved in the disciplinary process in thirtythree jurisdictions, they are everywhere outnumbered and overshadowed by lawyers.82 But external critics are becoming impatient with the laxity of professional discipline. The California legislature temporarily refused to authorize the State Bar to collect its 1986 dues because of its inefficient discipline and 5000-case backlog; criticism of the bar united such perennial adversaries as the conservative Republican Governor George Deukmejian and the liberal Democratic Assembly Speaker Willie Brown (both lawyers).83 This growing anger may explain why professional associations have been stripped of disciplinary functions in eighteen states and the District of Columbia, play only a limited role in nineteen others, and control discipline in just thirteen. 84 The California legislature became sufficiently discontent with the regulatory performance of the Bar to appoint a law professor as State Bar Discipline Monitor in 1986. His two reports are a detailed indictment of professional discipline and have prompted some changes. The Monitor found that although the State Bar had a toll-free number for client inquiries, it was unpublicized and unknown because the Bar was reluctant to augment the existing backlog of 5000 to 6000 complaints. Even so, those who called the number in early 1987 encountered a busy signal 62 to 72 percent of the time. By the middle of the year, efforts had been made to publicize the number, and it was engaged only 30 to 45 percent of the time.85 Many local bar associations "accepted" complaints without informing clients that they lacked both investigative and disciplinary authority and would seek only to mediate the dispute.86 The Bar was uninterested in complaints from nonclients (suggesting that its purpose was to minimize consumer dissatisfaction, not lawyer misconduct).87 Written complaints elicited a form acknowledgment in thirty to sixty days but no further contact for another twelve to eighteen months (since cut to four months). If the complainant did not respond to this inquiry or a single follow-up letter, the case was closed for insufficient facts; 80 percent of complaints ended this way. All complaints concerning fees or unauthorized practice were also dismissed, even though the Bar's own audit showed that 14 percent of these merited further investigation.88 The Bar used volunteer attorneys to clear files, although many failed
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 to perform their duties, others conducted superficial investigations, and some knew the lawyers they were investigating. The program was terminated in 1987.89 The Bar paid poorly both lay intake officers and lawyer investigators, which caused high turnover.90 Multiple complaints against a single lawyer often were assigned to different investigators. 91 Bureaucracy further hampered investigation. Every expenditure of funds required approval by a superior; so did every interview with another client of the accused attorney, with the result that only 30 such interviews were requested in disposing of 9000 complaints in f 986.92 Investigators were denied access to Legal Services Trust Fund records concerning misappropriation, the transcripts of moral fitness hearings, and even the newly mandatory attorney disclosures of criminal convictions or malpractice suits.93 State prosecutors began to refer matters to the Bar for investigation only in the middle of 1987.94 All investigations were abated whenever a criminal or civil proceeding was brought against the attorney, and until 1987 there was no mechanism for reviving the investigation when the proceeding terminated." 5 The Office of Trial Counsel (OTC) lacked any capacity to initiate an investigation on its own or to handle complex cases.96 It began using its own computerized records to detect patterns of repeated misconduct only in the middle of 1987; until then, indeed, the OTC routinely shredded two thirds of its files.97 All proceedings remained secret unless and until the OTC sent the accused a notice to show cause; even then the information disclosed to those who inquired was often incomplete or inaccurate.98 It took as long as five years for the OTC to issue a notice to show cause; in 1986, the State Bar Court took another nineteen months to decide the average case.99 The State Bar Court consisted of 448 lawyers (volunteers until 1987) and 80 laypersons; but the vast majority of cases were heard by a single lawyer rather than a three-person court including a layperson.100 Legislative pressure on the Bar to clear the backlog has had mixed results: the proportion of complaints leading to a notice to show cause actually declined from about 10 percent to 2 to 4 percent, and many complaints were reclassified as "inquiries."101 Still, the backlog remains high—more than 2500 complaints pending for more than six months—and the caseload is three times what an investigator can reasonably handle (see Table 34.b). 102 More than 90 percent of complaints are still dismissed at the investigative stage, and only 2 percent lead to serious penalties (disbarment, resignation, or suspension) (see Table 34.b). The California experience offers little reason to believe that even the most vigorous and independent outside monitor can transform a professional association into an effective disciplinary mechanism. Protecting the Client Against Financial Loss One of the most serious forms of lawyer misconduct is the loss or misuse of client money. A New Jersey study found that it accounted for 53 percent of all public sanctions imposed on lawyers between 1948 and 1982.103 Only six states proactively review trust accounts, and only New Jersey requires banks to report overdrafts to the Office of Attorney Ethics. 104 Until recently, clients had no recourse except to pursue the lawyer, who may have absconded or declared bankruptcy; in the early
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 1960s, only twenty-one jurisdictions had client security funds. All states now have such schemes, usually funded by the interest on lawyer trust accounts.105 Yet they remain only partial solutions. Many jurisdictions have ceilings of $5000 to $20,000 per claim. In some, a claim is not paid unless the lawyer has been disciplined. Fewer than half the claims are paid, and fewer than two thirds of these are compensated in full. 106 Until compelled by its Supreme Court, California, like many other states, did not admit the victimized claimant to the hearing (although it allowed the accused lawyer to appear with an attorney) and gave no reason for its disposition.107 The number of claims appears to be rising—from 530 to 696 between 1979 and 1980 nationwide (31 percent)—an increase that may require formalization of the claims procedures.l08 California alone paid $1,093,887 to 200 claimants from 1981 to 1983 but nearly three times as much ($2,917,358) to more than twice as many claimants (448) from 1984 to 1986.w Ensuring Professional Competence Professions claim the privilege of self-regulation on the ground that they not only correct misconduct but also ensure the quality of the services they render. Indeed, clients are far more concerned with courtesy, cost, responsiveness, speed, and, of course, success than with lawyer obedience to most of the ethical rules. 110 Competence can be enhanced by monitoring input, process, or outcome. 1 "
 
 Input Measures We saw in Chapter 3 that the profession erected numerous entry barriers during the first half of this century. But almost no effort has been made to validate these input measures by testing their relationship to quality, and there is little reason to assume such a relationship. As competition for admission has intensified during the last two decades, law schools have rejected applicants just as qualified as those accepted. The Law School Admission Test, a major determinant of entry, acknowledges a measurement error of plus or minus 70 points—a spread larger than the entire range of scores of those admitted at many schools. Because most law graduates pass the bar examination, it no longer functions as a guarantee of quality; nor have bar examiners ever have sought to ascertain whether the score attained has any connection with later competence in practice. Furthermore, such background variables as parental income, social status, and education correlate strongly with college attended, college grades, LSAT scores, law school attended, law school performance, and passing the bar examination." 2 One interstate comparison found that the restrictiveness of entry correlated directly with peer review ratings in Martindale-Hubbell and inversely with the size of legal malpractice premiums and the number of formal disciplinary actions, but the authors conceded that none of these was a reliable index of quality." 3 Furthermore, although everyone would agree that the academic ability of law students has increased in recent years, the number of lawyers disciplined annually has been rising faster than the size of the profession."4 Finally, it is absurd to pretend that any test of competence administered to
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 someone at the age of twenty-five, no matter how well constructed, can ensure quality throughout a fifty-year career. Lawyers have lagged behind physicians in mandating continuing education, perhaps because medical expertise changes much more rapidly than legal. Minnesota and Iowa were the first jurisdictions to require further training in 1974. "5 By the end of 1986, twenty-two states and thirteen federal district courts demanded some continuing education. Private providers have been attracted to the field by the fact that practicing lawyers (unlike law students) have ample resources and can claim a tax deduction for their educational expenses. ns The ABA has endorsed continuing education, and a large majority of lawyers surveyed in Colorado and Minnesota felt it had enhanced their competence.117 Occasionally, however, a lawyer will acknowledge that compulsory lectures are an inefficient instructional method and that continuing legal education can easily degenerate into a tax-deductible junket. 118 Specialization also has potential as a means of quality control, but thus far it is little more than a form of self-certification allowing those already advantaged by experience to protect themselves from competition from more recent entrants (see Chapter 5, "Specialization").
 
 Process Measures The second way in which professions maintain quality is by overseeing lawyers as they render services. The degree of variation in lawyer behavior was revealed by a reporter who posed as a potential client and described a very simple problem to nine New York legal clinics; he received nine very different recommendations, with fee estimates ranging between $45 and $2122."9 Compared with entry barriers, process controls are more likely to affect quality, but they are also far more difficult to operationalize. Large law firms train associates and monitor their performance for years before deciding whether to admit them to partnership. Yet they admit some on the basis of business-getting skills rather than technical competence; those rejected continue to practice law in other settings; and the majority of lawyers presently practicing never experienced such supervision, nor will many who enter practice in the future. Some law firms are extending peer review to partners, both to anticipate problems that might lead to malpractice and to ensure that clients are satisfied; the review also can affect the division of earnings. 120 External reviews of process are even more difficult to institutionalize. Individual clients rarely complain, seek a second opinion, or change lawyers. 121 Although the vast majority of client complaints involve matters of competence (see Table 35), professional disciplinary bodies generally reject charges of incompetence as outside their jurisdiction. Among the 531 complaints that the Illinois State Bar Association dismissed between 1928 and 1948 (94 percent of all those filed), most concerned competence: failure to keep the client informed (28 percent of those dismissed), fees (20 percent), insufficiently vigorous advocacy (17 percent), failure to follow the client's instructions (8 percent), and fraud or overreaching (6 percent).122 The only clients who can effectively police the quality of representation they receive are large corporations, which increasingly arc using in-house counsel to supervise the quality and cost of services rendered by law firms (see Chapter 10, "House Counsel").
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 The forums in which lawyers appear can review and control advocacy, although not the vast majority of activities that lawyers perform outside of litigation. Courts can hold lawyers in contempt, but only for egregious errors or misconduct committed in the course of litigation.123 Nevertheless, judges are becoming more active in identifying misconduct and more creative in devising remedies. A Cook County Circuit Court judge recently cut almost in half the nearly million dollar fee claimed in an estate matter by Kirkland & Ellis (a leading Chicago firm) and rebuked the firm for overstaffing, duplication of effort, representation of multiple parties, and lack of good faith. 124 A New York Supreme Court justice ordered a plaintiff's personal injury lawyer to return $237,853 he had received for representing a minor, finding that the lawyer had sought to increase his fee at the expense of the child's recovery.125 The Appellate Division of the New York State Supreme Court removed Sullivan & Cromwell from representing one party in a lengthy bitter dispute over a family trust, finding that its lawyer used "clandestine," "deceptive," and "covert" methods to obtain critical documents. When the firm sought a rehearing or appeal, the court reprimanded it for making such a "frivolous" motion and sent the matter to the disciplinary committee of the Association of the Bar of the City of New York.126 A U.S. District Court judge in Boston has ordered lawyers on both sides of a lawsuit to attend a day-long continuing legal education seminar on federal practice because of their carelessness in drafting pleadings. 127 And a U.S. District Court judge in San Diego has entered a default judgment against a party whose lawyer deliberately failed to produce a witness an adversary had sought to question.128 A 1983 amendment to Rule 11 of the Federal Rules of Civil Procedure gives federal judges considerably more control over attorney behavior. 129 Federal trial judges, and to a lesser extent their state court counterparts, are imposing substantial fines on lawyers whose actions they find to be frivolous, dilatory or unfounded. 13 " In two separate cases, a U.S. District Judge in Houston has fined lawyers $167,850 and $250,000 for filing frivolous lawsuits.131 A Florida circuit judge jailed a criminal defense lawyer for refusing to represent an accused murderer who, the lawyer claimed, insisted on committing perjury. 132 The chief U.S. District Court judge in Connecticut imposed costs on the City of Bridgeport when its attorney used peremptory challenges to exclude blacks from the jury in three civil actions.133 Parties also can seek the imposition of sanctions on lawyers representing their opponents. Salt Lake City has invoked the civil provisions of the federal Racketeer Influenced and Corrupt Organizations Act against a Dallas law firm representing a debtor of the city who declared bankruptcy. 134 Recent changes in federal law allow prosecutors to monitor the activities of defense counsel in white-collar, racketeering, and drug cases, requiring them to disclose cash payments over $10,000 and to disgorge fees paid by defendants from the proceeds of illegal transactions.135 Lawyers who regularly collect consumer debts now are regulated by the federal Fair Debt Collection Practices Act and may be liable to debtors for statutory damages.136 The Pennsylvania Supreme Court recently allowed a lawyer to sue opposing counsel for libel contained in a letter that the latter sent to the former.137 Agencies are increasingly proactive in policing lawyers who appear before them or file papers with them: between 1950 and 1954, the SEC disbarred one lawyer, the NLRB suspended one, and the Patent Office suspended one and rep-
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 rimanded two; half the proceedings against lawyers initiated by the SEC between 1935 and 1980 were begun after 1975.138 In addition, lawyers and nonlawycr employees increasingly are subject to insider-trading rules and prosecution for using or leaking information about clients.139
 
 Outcome Measures: Legal Malpractice The third means of monitoring performance is measuring the outcomes lawyers achieve. The market does not do this effectively because clients must choose lawyers before they render services, and most clients are not repeat players. Although the contingent fee (where allowed) would seem to create an identity of interest between lawyer and client in maximizing recovery, it actually introduces strong incentives for the lawyer to betray the client by settling early. 140 Dissatisfied clients can sue their lawyers for malpractice, but until recently such suits were rare and difficult to win. As late as 1950 almost no claims were made, and few lawyers carried malpractice insurance, even though it was inexpensive. In 1959, a Minnesota lawyer could buy a $5000 insurance policy with no deductible for only $21; ten years later the premium had tripled and the deductible was $500.141 By 1967, 65 percent of sole practitioners and 83 percent of firm lawyers in Philadelphia carried malpractice insurance. 142 In Illinois in 1982, 65 percent of sole practitioners and all lawyers in firms of five or more had such insurance.143 Even some 10 percent of judges have bought malpractice insurance to protect themselves against lawyers' fees in administrative hearings of complaints.144 The annual rate of claims per 100 lawyers increased from 1.8 in 1973 to 10 in 1979.145 The proportion of California lawyers being sued for malpractice doubled in the six years between 1978 and 1986 (from 7 to 14 percent); in Illinois in 1982, by contrast, only 5 percent of lawyers had ever been sued.146 The Attorneys' Liability Assurance Society Ltd., which covers 350 law firms, reported that only one of its insured out of every hundred is sued annually, but other insurance companies report a rate of 4 out of 100, and rates as high as 15 out of 100 have been reported in California. 147 Analysis of 25,290 claims handled by malpractice insurers disclosed that lawyers in small firms (of two to five) arc overreprcsented among defendants (43.6 percent of claims versus 22.4 percent of lawyers), whereas sole practitioners are underrepresented (35.6 versus 48.6 percent), as are lawyers in large firms (with more than thirty) (2 versus about 10 percent). Plaintiff's personal injury and real estate lawyers together constitute more than half of all defendants. Experience is no defense: lawyers with more than ten years of experience constitute 57.7 percent of the profession but are the object of 65.5 percent of claims.148 More than half of all claims arise out of litigation, and more than a quarter concern the lawyer's failure to file the action within the statute of limitations; calendaring alone accounts for one claim in five, errors of substantive law for two in five, and problems with client relations for one in eight.149 Clients are winning a higher proportion of the larger number of cases they are filing—67 percent of jury trials according to one source.150 Yet insurance companies report that clients sue in only a third of the claims; more than half of these suits are dismissed; and insurers pay anything in only a third of all claims. Although the
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 size of recoveries is also growing, 70 percent of all claims still were resolved for less than $1000 in 1985, and fewer than 5 percent of clients obtained more than $25,000.151 Average insurance company payouts doubled from $5622 in 1973 to $11,936 in 1975.'" Ten years later, a survey found that damage awards following trial ranged from $8000 to $1,870,608, with an average of $43,575 (excluding verdicts over a million dollars).153 If most payments remain modest, lawyers also have suffered some staggering malpractice judgments in recent years. The actress Doris Day won a $26 million verdict against her lawyer of 18 years.154 The eminent New York firm of Rogers & Wells paid $40 million to settle a $100 million claim arising out of the bankruptcy of its client J. David & Co., the San Diego investment firm. It still faces additional claims that may total another $10 million; and three other firms have settled claims in the same matter for a total of $12.4 million. 155 The highly respected Baltimore firm of Venable, Baetjer and Howard has paid $27 million to resolve claims brought by the State of Maryland following the collapse of the state's $9 billion savings and loan industry; two partners resigned, and the managing partner stepped down from that position.156 Legal advice to a real estate investment firm that subsequently declared bankruptcy led to malpractice charges against two Chicago law firms, which have been settled for payments totaling $9.2 million. 157 The New York firm of Cadwalader, Wickersham & Taft took the unprecedented step of naming another New York firm—Fried, Frank, Harris, Shriver & Jacobson—as codefendant in claims of more than $50 million arising out of the Ivan Boesky scandal.158 The former Seattle firm of Houghton Cluck Coughlin & Riley has paid $7.25 million to settle claims arising out of the default by the Washington Public Power Supply System on bonds used to build its nuclear power plants. 159 As claims and recoveries have increased in both number and size and investment income has fallen with declining interest rates, malpractice insurance premiums have skyrocketted, growing four to five times in California (nine times for some Los Angeles firms) and three times in the District of Columbia.160 The insurance carrier for Michigan lawyers recently raised its premiums 456 percent, backing down only under threat of a lawsuit by the Michigan bar; even then it terminated the coverage of twenty-nine firms and altered the policies of nineteen others. The carrier for 6500 Los Angeles lawyers indicated that it would not renew any policies after October 1, 1985, partly because the claims rate of 14 per 100 lawyers was twice the national average. Half the primary malpractice liability insurance carriers have stopped writing policies for lawyers in the last two or three years.161 In New York, small firms without prior claims are paying $1500 for a policy with a $1000 deductible, and large firms are paying $10,000 for each $1 million in excess coverage—ten times as much as they did until recently.162 In response to the high cost and increasing unavailability of insurance, lawyers are beginning to form their own "captive" insurers: seven states or localities have done so since 1978, and others are considering such schemes.163 One such firm, Attorneys Liability Assurance Society Ltd., now insures 40 percent of all firms outside New York City with more than forty lawyers. Two large New York City firms have convened separate consortia to seek mutual insurance for themselves, as have consortia in Los Angeles and San Francisco.164 The Association of Trial Lawyers of America launched a captive insurer for its members in July 1987, and
 
 156
 
 AMERICAN LAWYERS
 
 the Attorney Liability Protection Society offered insurance to lawyers in ten to twelve smaller states at the end of that year.' 65 Other lawyers are "going bare"— an estimated one fourth of smaller California firms and even some of the largest according to one source, half of all California private practitioners according to another. 166 Because a fourth of all lawyers still have no insurance, Oregon made it compulsory in 1978, and five other states are thinking of doing so. Yet the presence of insurance has the perverse effect of increasing the frequency, size, and success of claims. 167 Oregon, where insurance is compulsory, reports that its annual rate of claims—one for every five lawyers—is twice the national average.168 Although there is little evidence that malpractice claims stimulate professionals to take greater care, some insurers are now advising insureds on ways to limit exposure to liability.16" The Record of Self-Regulation Despite periodic scandals and persistent public criticism, there is little evidence that the legal profession has engaged in more effective regulation of misconduct or incompetence in recent years. It has revised the rules of professional conduct with increasing frequency, required law students to study them, and tested the knowledge of applicants for admission. But practitioners remain ignorant of many ethical constraints and reluctant to acknowledge their obligation to obey those they know. Clients, who may have the incentive to complain, are poorly placed to observe misconduct and uninformed about the disciplinary process. Lawyers are far more knowledgeable but strongly opposed to tattling. Although the number of complaints has risen faster than the number of lawyers, it still represents a small fraction of client discontent and attorney misconduct. The single empirical study of this question found that only 2 percent of the dissatisfied clients of English solicitors complained to the Law Society.170 Disciplinary bodies dismiss the vast majority of complaints as outside their jurisdiction or unfounded. They punish a small fraction of those accused (an even smaller fraction of practitioners), favoring reprimands and warnings over suspensions and disbarments. Many of those punished return to practice in the same jurisdiction or another. Large backlogs of pending cases and inefficiencies in enforcement are attributable to inadequate budgets, which belie the profession's vocal commitment to self-regulation. Despite the fact that financial misconduct is a major cause of discipline and client disaffection, the profession has done little to police accounting practices, and client security funds fail to reimburse all losses. The legal profession has been even slower to take responsibility for ensuring competence, lagging well behind the medical profession in requiring continuing education and excluding complaints of incompetence from the jurisdiction of disciplinary bodies. Perhaps in response to this laxity, external controls over lawyer behavior have proliferated. Courts are increasingly concerned to monitor both the content and length of the law school curriculum and have considered imposing postgraduate entry requirements on litigators.171 Both courts and agencies are more active in policing the behavior of lawyers who appear before them. Prosecutors are more aggressive in criticizing and attacking what they view as the obstructive behavior
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 of criminal defense attorneys, particularly in the areas of organized crime and drugrelated offenses.172 Private practitioners seek strategic advantage in litigation by filing grievances with disciplinary bodies and complaining to judges about opposing counsel. Clients may remain cynical about disciplinary proceedings, which benefit them little, but they are increasingly interested in suing their lawyers for malpractice, and courts are more willing to award damages. Malpractice insurers have become essential participants in the regulatory process, aided by high premiums, a shrinking number of underwriters, and compulsory coverage, although the growth of "captives" may return some control to practitioners. Although thirty out of thirty-three unified state bars and fifteen out of twentythree voluntary statewide associations issued ethics opinions in 1980, fear of violating antitrust laws moved three states to transfer that function to the state supreme court, which is exempt from federal scrutiny. 173 In any case, ethical opinions were binding on disciplinary authorities in only five out of thirty-three states. Criticism of excessively lenient discipline led Illinois and Wisconsin to shift responsibility from the bar association to the supreme court.174 There is evidence that independent disciplinary authorities investigate complaints more thoroughly. The California legislature has ordered performance audits of the State Bar and has threatened to deny the latter authority to collect its annual dues until it does something about disciplinary inactivity. The bars of seven states and the District of Columbia have placed nonlawyer members on their governing boards.175 Through its inaction the organized bar may be losing a hallmark of professional status—the right to engage in self-regulation.
 
 8 How Successful Was the Professional Project?
 
 During the last hundred years, American lawyers have been quite successful in controlling the production of producers and by producers of legal services. It has become progressively more difficult to enter the profession, and competition from laypersons and among lawyers has been significantly dampened. An integral part of this professional project was the attempt to construct an image of the lawyer as a professional by defining who could become lawyers and by shaping their behavior. In the last two decades, the legal profession has adopted another strategy—demand creation—to enhance the status of lawyers, bolster the legitimacy of the legal system, and generate more work for their growing numbers, as well as to express lawyers' altruistic impulses and commitment to social change. In this chapter I examine the very fragmentary and often inconclusive evidence concerning two measures of the success of the professional project: the income of lawyers and public opinion about lawyers. The Income of Lawyers It is extraordinarily difficult to determine whether supply control enabled the profession to extract monopoly rents (prices for its services exceeding what would be paid in a freely competitive market). The data are incomplete, and it is impossible to exclude the influence of many extraneous variables. In particular, it is hard to separate the impact of supply control from exogenous fluctuations in demand (over which lawyers exercised little influence). Even though the economy had begun to recover from the Depression by the late 1930s, for instance, the average number of cases docketted in the Michigan Supreme Court fell 21 percent between 193134 and 1936-39; and the number of cases docketed in the Circuit Court, the Superior Court for Grand Rapids, and the Recorders Court of Detroit fell 18 percent from
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 1931 to 1938.' I will present several kinds of income data: changes over time (and comparisons with other professions), differences within the profession (between salaried and independent professionals, sole practitioners and large firms, rural and urban lawyers, and young and old lawyers), and geographic variations. But I fear the results are no more than suggestive. The most complete data describe lawyer income over time, especially during periods of rapid fluctuation. The theory of professionalism as market control makes several predictions. Lawyers lost significant supply control during the first third of the twentieth century as a result of the expansion of legal education, particularly in part-time institutions. Combined with the impact of the Depression, this should cause lawyer income to fall. Then the profession achieved progressively more effective control over the production of and by lawyers between the 1930s and the late 1960s, assisted by the effects of World War II. Combined with the impact of the postwar economic expansion this should cause lawyer income to rise. Finally, the rapid increase in the production of lawyers during the last two decades combined with the repeated recessions should again depress lawyer income. These predictions are generally confirmed. Lawyer income fell precipitously during the early 1930s. Median lawyer income declined 8 percent between 1929 and 1933, the low point of the Depression.2 In 1935, 1500 lawyers took a pauper's oath in order to apply to a legal relief project under the Works Progress Administration. 3 A 1941 survey of 2353 New Jersey lawyers reported a dramatic fall in earnings between the late 1920s and late 1930s: beginning practitioners, who had earned an average of $2850 in 1925, earned only $950 in 1937; lawyers with fifteen years of experience, who had grossed $10,425 in 1928, grossed only $4850 in 1938.4 A 1940 survey of 900 Michigan lawyers found that 46 percent suffered a loss of professional income during the Depression, while only 3 percent enjoyed an increase.5 A 1939 Michigan study found that substantial proportions of those qualified to practice were not doing so: 11 percent of lawyers admitted in 1936 through 1939, 17 percent of those admitted in 1931 through 1935, and 23 percent of those admitted in 1921 through 1930—rates of attrition much higher than those experienced in periods of economic prosperity.6 The median income of private practitioners—who were the vast majority of the profession at the time and also the most severely affected by competition and declining demand—fell 13 percent in the decade following the Depression.7 The aggregate gross income of private practitioners was only 9.6 percent higher in 1941 than it had been in 1931 (11.7 percent higher than it had been in 1929); while the number of practitioners had increased 13.3 percent (23.1 percent since 1929), average gross income had fallen 3.9 percent (10.3 percent) and average net income 5.8 percent (13.4 percent).8 Before the legal profession began to expand at the end of the nineteenth century, its members appear to have been much better off than physicians. A study of Massachusetts professionals in the 1870s revealed that lawyers had accumulated twice as much wealth as physicians.9 Lawyers suffered more from the Depression than did physicians, however. Part of the reason, undoubtedly, is that fluctuations in economic activity have a greater effect on demand for legal services, but part may also be the greater control that physicians exercised over supply as a result of the Flexner Report. The ratio of physicians to population fell during the 1930s, while the ratio of lawyers to population actually rose, notwithstanding declining
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 demand. 10 Thus, although the median income of lawyers exceeded that of physicians in 1930, the latter drew even by 1940 and was almost twice that of lawyers by the 1950s; indeed, lawyers also fell behind dentists by 1955." Between 1929 and 1951, average annual earnings in all industries increased 131 percent, while those of employed lawyers rose only 77 percent. Among independent professionals, the earnings of physicians and dentists increased 157 and 83 percent, respectively, but those of lawyers rose only 58 percent. Because the consumer price index climbed 52 percent during that period, real lawyer income was virtually stagnant. 12 After falling to a low point in 1933, lawyer income remained flat until 1939 and did not regain its predepression level until 1942 (partly as a result of the departure of many lawyers for military service and the precipitous drop in admissions); by contrast, physician income began climbing again in 1933, rapidly after 1940.13 Between 1929 and 1948, net lawyer income rose only 47 percent, while net physician income rose 125 percent; from the low point of 1933, lawyer income rose 110 percent and physician income 298 percent. 14 Although the income of all full-time workers had increased 112 percent between 1920 and 1951 and that of all those producing medical services had increased 157 percent, the income of all those producing legal services had increased only 58 percent. 15 In the first two postwar decades, the legal profession more than regained the ground it had lost during the Depression. Although returning veterans briefly swelled the production of lawyers, demand for legal services significantly outpaced supply. During the 1940s, demand grew 86 percent and supply 12 percent; in the following decade the disparity was 76 and 35 percent. 16 This imbalance was reflected in rising lawyer earnings. Starting salaries in Kansas City law firms increased from about $100 a month between 1936 and 1941 to $200 a month in the immediate postwar years. 17 The median income of Colorado lawyers increased from $5413 in 1949 to $7312 in 1955, $1.0,000 in 1961, and $13,512 in 1966.18 Between 1947 and 1954, lawyer income throughout the nation rose faster than the consumer price index and accelerated toward the end of this period. 19 Between 1950 and 1978, the income of all those involved in producing legal services increased 544 percent, compared with 498 percent for all those producing medical services and 338 percent for all full-time workers. Personal consumption expenditures for legal services, which had barely increased at all between 1929 and 1940 (from $402 to $423 million, an annualized growth of 0.5 percent) jumped to $8612 million in 1976 (an annualized growth of 51 percent), outstripping the growth of total consumption expenditures in every decade except the 1940s. As a result, legal services increased from 0.5 percent of total personal consumption expenditures in 1929 to 0.78 percent in 1976.20 When the legal profession began to expand again at the end of the 1960s and American economic growth slackened, the material circumstances of lawyers worsened, at least relatively. The mean income of Michigan lawyers fell from $36,738 in 1972 to $21,974 in 1976, measured in constant 1972 dollars (presumably depressed by the low earnings of recent entrants). 21 Maryland lawyers earned less in 1974 than in 1967, when incomes are adjusted for inflation. 22 And Illinois lawyers were worse off in 1981 than they had been in 1975, again after adjustment for inflation. 23 The median starting salary of law firm associates did not keep up with inflation in 1984 or 1985.24 Excess supply does not seem to have hurt the medium-sized or larger law firms, however; a survey of 150 firms containing 5000 lawyers found that
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 profits per lawyer and the incomes of both associates and partners increased at approximately the same rate as the consumer price index between 1975 and 1985.25 A similar study found that between 1975 and 1984 after-tax spendable income in 1975 dollars increased 13 percent for associates but only 2 percent for partners, and it actually declined 3 percent for lawyers employed by corporations.26 Median income of large firm partners rose only 3 percent between the high inflation years of 1982 and 1983, from $197,065 to $203,610.27 Income differences among lawyers offer further evidence of the relationship between supply control and economic well-being. The magnitude of these differences is striking and suggests the difficulty lawyers encountered in controlling supply. In Boston in 1870, the ten wealthiest lawyers had accumulated nearly twenty times as much property as the median lawyer. 28 Throughout the nation in the 1920s, the median income of lawyers with thirty years of experience was nearly five times that of lawyers with less than five years, whereas the ratio in medicine was about three to one. Among respondents to a 1930 survey of the Harvard Law School class of 1911, five reported incomes of at least $100,000 and another fourteen earned $50-100,000, while two earned only $2500 or less and another eleven $2500 to $5000.29 Among practitioners in New York County in 1933, the 19 percent who enjoyed median incomes of $8750 or more earned 63 percent of total lawyer income, while the 68 percent who had median incomes of $4000 or less earned only 24 percent. 30 In 1943, the dispersion of incomes was greater within the legal profession than in any other.31 In Ohio in 1952, lawyers in the lowest decile received 1.1 percent of total lawyer income, while those in the highest received 33.3 percent; those in the lowest fifth received 4 percent while those in the highest received more than half. 32 A 1984 ABA survey of 3000 respondents found that 6 percent earned less than $15,000, 13 percent earned $15,000 to $25,000, 26 percent earned $25,000, to $40,000, 18 percent earned $40,000 to $55,000, 14 percent earned $55,000 to $75,000, 9 percent $75,000 to $100,000, 11 percent $100,000 to $200,000 and 3 percent earned over $200,000.33 As the profession asserted increasing control over supply, the dispersion of lawyer incomes declined steadily from 1936 to 1948 and from 1950 to 1954.34 The pattern of income differences is also consistent with a theory of market control. In 1941, the dispersion was greater among independent practitioners, who are most exposed to market forces (41 percent earned less than $2500), and least among salaried lawyers (only 17 percent earned that little). Between 1936 and 1941, the median income of independent practitioners rose only 11 percent, while the median income of salaried lawyers rose twice as fast. 35 Physicians (and most professionals) earned more in independent practice than in salaried positions in 1951, but the reverse was true for lawyers.36 And between 1967 and 1974, Maryland lawyers in private practice lost 10 percent of their income (adjusted for inflation), while house counsel and government lawyers lost only 3 percent.37 Even in a profession like law, in which earnings always have risen steeply with age, the least experienced lawyers suffered unusual economic privation during the Depression, when weak market controls exposed them to intense competition for declining demand. In New Jersey, the income of beginning lawyers fell 67 percent between 1925 and 1937, while the income of those with fifteen years experience fell 53 percent between 1928 and 1938.3B In New York County in 1933, a third of
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 all lawyers made less than $2000; but only a tenth of those who had practiced for ten to thirty-three years earned this little. Nearly half of all Wisconsin lawyers made less than $2000 in 1932; two years earlier, only a fifth of lawyers in practice for ten to twenty-nine years had earned that little. In Michigan, 38 percent of the respondents to a 1940 survey said that they had been unable to make a living during at least one of the years between 1929 and 1934.3y Within the cohort of California lawyers who began practicing in 1932, nearly a third earned less than $500 their first year, a fifth did so in their second, and 14 percent in their third; after five years of practice, 9 percent still earned no more.40 In 1941, the mean income of lawyers older than fifty-five was higher than that of physicians the same age, but this relationship was reversed among younger professionals, and lawyers under the age of thirty-seven made less than their age mates who were dentists.41 As the legal profession tightened its control over supply, younger lawyers appear to have benefited most: the median income of all lawyers increased 36 percent between 1947 and 1954; but lawyers who were thirty years old in 1947 earned 114 percent more in 1954, not all of which can have been due to their greater experience.42 Conversely, the dramatic expansion of the profession in recent years has been most detrimental to younger lawyers. Within the Illinois bar, only lawyers who had practiced for eleven to twenty years were relatively exempt from the general deterioration in market conditions between 1975 and 1982. And younger lawyers were most critical of the "overcrowding" of the profession.43 The influence of market control on income can also be seen in the relative vulnerability of lawyers in different practice situations. The 1937 income of Jewish lawyers in New York City varied strongly with principal client, from $7604 for the fifty-one who mainly served banks to $1281 for the thirty-one mainly engaged in criminal defense.44 Within the Illinois bar in the late 1970s, nearly half of all sole practitioners and lawyers sharing office space complained that they had too little work, compared with only 4.5 percent of lawyers in firms with ten or more; and changes in economic well-being varied directly with firm size.45 For the same reason, incomes are less dispersed in rural environments than in cities: rural lawyers generally earn higher incomes than the least successful urban lawyers but much less than the most successful.46 Lawyers in St. Louis and Kansas City suffered greatly from the Depression between 1929 and 1933, but the rest of the Missouri bar reported little effect. 47 Similar urban-rural differences were found in New Jersey.48 Perhaps because of the intensity of competition, the 1943 median income of New York City lawyers was below that of the nation, although lawyer income generally varied directly with city size.49 Among Arizona lawyers in 1976, the proportion who complained about insufficient work was higher in Phoenix and Tucson than in smaller communities.50 And rural Illinois lawyers were exempt from the worsening economic conditions that affected the urban bar between 1975 and 1982.51 Interstate comparisons offer yet another test of the relationship between market control and lawyer income. The first of these studies found a statistically significant negative relationship between bar examination pass rates and lawyer income.52 The next attempt, which used the demand for entry (measured by the number taking the bar examination) as an indirect index of lawyer income, also found an inverse correlation with pass rates.53 A third study confirmed the statis-
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 tically significant inverse relationship between lawyer salaries and both the total number holding LL.B. degrees and the number of degrees awarded annually. 54 But the two latest studies have been somewhat more cautious. One found that the inverse correlation between number of bar examinees and pass rates disappeared when the investigators controlled for the overall differences in income levels between jurisdictions. They concluded that the theory was valid only if there were nonmonetary incentives for practicing in the jurisdictions that displayed excess demand. 55 The latest also found a negative correlation between bar examination pass rates and profitability, even when many other variables were introduced, but it was not statistically significant.56
 
 The Status of Lawyers The energy lawyers have devoted to raising entry barriers, suppressing competition, redistributing legal services, and engaging in self-regulation appears to be motivated partly by a desire to improve the profession's public image and social status.57 As early as 1927 the Chicago Bar Association created a Committee on Publicity and Public Relations, which devoted substantial resources to "creating a more favorable attitude on the part of the public toward the bar."58 Although all professions are concerned with these matters, lawyers seem to be obsessed: almost half of all practitioners worry that they are less highly regarded than other professions.59 This collective insecurity appears to have been a historical constant.60 Lawyers exaggerate public distaste, displaying an almost paranoid belief that people view them as tricky, evasive, manipulative, overbearing, greedy, and cold.61 These fears are not entirely unfounded. In a 1963 survey, lawyers ranked eleventh among a list of occupations, the equals of chemists and dentists. The relative status of lawyers appears to have improved consistently since 1925, when they first began to enjoy the fruits of the professional project of supply control and collective mobility.62 Nevertheless, a 1973 Harris Poll found that a smaller proportion of the public (18 percent) had confidence in lawyers than in garbage collectors, police, or business firms. In 1978, public respect for law firms was at the same low level as that for Congress, organized labor, and advertising agencies and below that enjoyed by eighteen other organizations.63 A 1986 poll placed clergy, doctors, and teachers well ahead of lawyers in the respect these professionals elicited.64 Between 1976 and 1985, 27-30 percent of the respondents to the Gallup Poll rated the honesty and ethical standards of lawyers low or very low. A poll conducted by the ABA Commission on Professionalism found that 68 percent of corporate legal clients and 55 percent of federal judges noted a decline in "professionalism."65 These survey data are difficult to interpret because of differences in the populations sampled and the questions asked. Nevertheless, it is at least suggestive that lawyer status appears to have risen during the half century when the professional project was enjoying its greatest success and to have declined as entry barriers were breached, members of low-status groups gained admission, competition intensified, and the profession lost some regulatory power. Yet it is a mistake to treat the profession as an undifferentiated whole: just as there are enormous disparities in lawyer income, so it seems plausible to expect considerable variation in
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 public opinion. We know that lawyers themselves accord significantly different prestige rankings to their fellows, putting those representing large corporations at the top and those handling the dirty work of individuals at the bottom.66 Future studies of public respect will have to probe these distinctions and others if they are to depict accurately the contradictory concept of professional status. The reasons for public suspicions about the legal profession are complex. The public is convinced that the legal system is biased: 60 percent agree that lawyers do not work as hard for poor clients as for rich, and 59 percent feel that the legal system favors the rich.67 The profession's efforts to create demand are accurately seen as self-interested: 82 percent of the public believes that lawyers seek to monopolize many matters, such as estate planning or tax advice, that could be handled more cheaply and just as effectively by nonlawyers, such as tax accountants and trust officers of banks; 30 percent also feel that lawyers needlessly complicate their clients' problems.68 People also retain a low opinion of lawyers' ethics and competence: about two in five believe lawyers would engage in unethical or illegal activities to help a client and that the profession does nothing about misconduct; and between 40 and 60 percent feel that lawyers are dilatory, fail to keep clients informed or to ensure that clients understand the situation, take on work for which they lack experience, and overcharge.6y These numerous and disparate grievances can be subsumed under a single heading: lawyers abuse their professional privileges. Clients dislike having to depend on lawyers rather than on themselves or on cheaper, less threatening service providers. They suspect lawyers do not actually possess the expertise they claim and, at best, construct a semblance of technicality by means of obfuscation. Clients resent the monopoly rents lawyers are able to charge. And they do not believe the pretensions to altruism and effective self-regulation by which lawyers justify their monopoly. It is noteworthy that client feelings of neglect intensify with exposure to lawyers, although the belief that lawyers overcharge or are unethical declines.70 Not surprisingly, the most privileged segment of society, white males, have the highest expectations of lawyers and therefore are most disappointed by their performance.71 At the same time, the least privileged—undocumented immigrants—have a far more negative image of lawyers than whites, Asian Americans, or Hispanics.72 These problems of lawyer image are structural and not readily solved through cosmetic reforms in the distribution of legal services or the regulatory apparatus.73 The mass media accurately captures public ambivalence about lawyers: they are both virtuous protectors who loyally represent clients against overwhelming odds and also outsiders and troublemakers; they are the intimates of money and power, with all the good and bad connotations that these central symbols evoke for Americans; and they reinforce a social order that is essential but also oppressive.74 The Varying Fortunes of Lawyers Variations in both external measures of the success of the professional project— income and status—are consistent with the narrative presented in the preceding chapters. Lawyer income fell during the Depression (when growing numbers encountered declining demand), rose rapidly after the war (when demand fueled by
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 the economic boom outstripped static supply), and leveled off or declined again as numbers expanded despite the recurrent recessions of the 1970s and 1980s. The incomes of lawyers always have been dispersed more widely than those of physicians (although part of the difference can be explained by the fact that lawyers serve both individuals and businesses, whereas physicians serve only individuals). Incomes are more dispersed among independent practitioners, who are more exposed to market forces, than among salaried lawyers; and when supply control was weakest, the former actually earned less than the latter—a reversal of the usual relationship. Because younger lawyers suffer more from competition than those with greater experience, they experienced the greatest economic losses during periods of weak or eroding control over supply and the greatest gains when that control was tightened. For the same reasons, weak supply control has greater consequences for urban than for rural lawyers, and for sole and small-firm practitioners than for those in large firms. Although interstate comparisons are complicated by the effects of extraneous variables, they generally confirm the correlation between supply control (measured by bar examination difficulty) and lawyer income. Although lawyers often appear even more obsessed with their collective status than with their incomes, it is considerably more difficult to assess the success of this component of the professional project. Because of theoretical and methodological disagreements over how to measure status, readings taken at different times often are not comparable. And the high (and increasing) degree of differentiation and stratification within the profession make a mean or composite measure almost meaningless. There is little evidence, therefore, that the periodic moral campaigns by the organized profession—to exclude undesirables, punish miscreants, or perform exemplary acts of altruism—have any lasting effect on public opinion. Measures of income and status reveal both the transitory success of the professional project and its ultimate limitations. Lawyers can influence the production of and by producers of legal services and even the level of demand, but they cannot control the market. Indeed, their very efforts to do so inevitably stimulate corrections: increased pressure to enter the profession, competition within it or from other occupations, and consumer resistance. Lawyers can respond to the public's (justified) skepticism about the profession's claims of disinterested service by loudly condemning individual misconduct (as in the Watergate scandal) and publicizing pro bono activities. But the profession cannot redress the fundamental and widely recognized inequality of access to justice, disguise the lack of technicality in much legal work (which makes it appear superfluous to the public), or eliminate the moral ambiguity of the lawyer's role as hired gun.
 
 9 Differentiation Within the Legal Profession
 
 National legal professions differ in both the nature of their internal divisions and the distribution of lawyers among those categories. In most European legal professions, graduating law students make career choices that are fairly irrevocable, whereas American lawyers move between categories throughout their professional lives. Furthermore, European private practitioners arc only one category among others—judges and prosecutors, civil servants, and lawyers employed by business—all of which tend to be equal or greater in size and in the material and intangible rewards they enjoy. In the United States, by contrast, private practice has always attracted the vast majority of lawyers and offered the highest income and considerable prestige (see Tables 37 and 38). Yet the changes in the nature and extent of market control described previously have been accompanied by, and have contributed to, changes in the division of labor within the American legal profession and in the structures within which its members produce legal services. We lack comprehensive and reliable data about the distribution of lawyers across professional roles before World War II. Yet studies of both beginning and established practitioners in a wide variety of states consistently agree that more than 80 percent and perhaps as much as 90 percent of the profession was engaged in private practice (see Tables 37.a and b). The small number of employed lawyers were divided approximately equally between the public and private sectors. After World War II the proportion of lawyers in private practice declined steadily, from a high of nearly nine out of ten to the present low of two out of three. At the same time, the proportion of lawyers employed by private enterprise more than doubled, as did the proportion in education. A recent survey of the graduates of seven northeastern law schools found that 59 percent were in private practice, 18 percent in the public sector, 18 percent in business, and 5 percent in education or other occupations; this varied surprisingly little with status of school; those who graduated
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 earlier generally were less likely to be in private practice or the public sector and more likely to be in business or education (except for those who graduated earliest, twenty-six years previously). 1 In this chapter, I examine the growth of lawyers at the periphery of the profession—those employed in government, business, the judiciary, the academy, and politics—before turning to changes within the core of the profession, private practice.
 
 The Professional Periphery: Employed Lawyers Government Lawyers Despite an endless refrain of complaints about our bloated government, the judiciary has remained a constant proportion of the profession for more than three decades, and the proportion of lawyers employed in government has grown much more slowly than that in commerce and industry—hardly at all in the last twenty years (see Tables 37.c and d). Furthermore, despite the mythology about the centralization of power within the federal bureaucracy, the proportion of lawyers employed in state government has grown more rapidly than that employed by Washington (although the proportion in local government has declined), with the result that state and local government lawyers outnumber federal lawyers three to two. Government employment has grown so slowly partly because it is financially less rewarding than other alternatives. In 1954, the average nonjudicial salary for government lawyers was $7920, compared with $13,770 for lawyers in industry. 2 In Arizona in 1976, house counsel in public utilities and private corporations earned $30,000 and $27,000, respectively, about half as much again as their counterparts in government. 3 In 1981, starting salaries in New York City were $21,000 to $38,000 in law firms (depending on firm size) and $21,400 to $25,000 in corporations but only $20,400 in government; lawyers with six years of experience earned $36,100 to $57,800 in firms and $44,600 to $46,200 in corporations but still only $35,000 in government. 4 A 1984 survey found that law graduates started at $21,300 in state and local government but at $30,000 in private corporations and $31,000 in law firms; government and corporate employees with the same experience earned $35,900 and $53,000, respectively; the chief legal officer earned $45,000 in state and local government but $150,134 in private corporations. A sample of firm lawyers who acted as Washington representatives for private interests earned a median of $137,000 in the early 1980s—two to four times as much as the government lawyers they sought to influence. Median salaries are higher in state than in local government and highest in the federal government. 5 The differential in starting salaries may explain why the proportion of law graduates beginning work in government declined from 16.2 percent in 1974 to 10.9 percent in 1984.6 The lack of material rewards for experience also discourages lawyers from remaining in government: the earnings ratio of law firm partners to associates in 1983 was 2.48; the earnings ratio of corporate chief legal officers to nonsupervisory attorneys in their departments in 1984 was 2.45; but in some 368 state and local government departments in 1984 the earnings ratio of chief legal
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 officers to nonsupervisory attorneys in their agencies was only 1.25.7 In 1984, recent law graduates earned only 1.4 times as much in corporations as in government, but chief legal officers earned 2.9 times as much in the private sector as in the public.8 Among the graduates of seven northeastern law schools, government employees fell progressively further behind their age mates as the years passed: in the cohort that graduated four years before the study, they earned less than those in firms with more than nine lawyers; in the cohorts that graduated eleven and sixteen years earlier, they earned less than all but sole practitioners; and in the cohort that graduated twenty-six years earlier, they had been passed by sole practitioners.9 In the federal government in 1981, most lawyers began at $23,566, but only a few could ever expect to exceed $60,689.'" Furthermore, the notorious "revolving door" allows those who have gained government experience to turn around and sell it at a premium to private employers or clients.11 Studies of federal lobbyists in the 1950s and the 1980s (not all of whom were lawyers) found that half had been employed by the federal government.12 A third of Washington representatives in the early 1980s had law degrees, and half of these had worked for the federal government. 13 Among the graduates of seven northeastern law schools, 13 percent of those who had graduated four years earlier were in government legal positions, but the proportion declined steadily to 3 percent of those who had graduated twenty-six years earlier. 14 Although the Depression seems to have motivated some lawyers to move from private practice to both government and corporate employment during the 1930s (see Table 37.a), today most lateral mobility is in the other direction. Among Chicago practitioners between the ages of thirty and seventy-five in 1975, only 32.5 percent of those who had begun their legal careers in government still worked there; by contrast, 77.9 percent of those who had begun with a firm of more than thirty lawyers still worked for such a firm. No one had moved into government from a large or medium firm, and only small proportions had done so from small firms (6 percent) and solo practice (10 percent). 15 Neither those who leave nor those who stay see anything wrong with this movement. One government lawyer responded: "I have no qualms about changing sides. Will I be comfortable defending [businesses] in front of the [agency]? I can hardly wait! Certainly there are two sides to every story."16 Yet even if government has not significantly increased its share of the profession, there has been growth in both absolute numbers and the size of the units within which government lawyers practice. In 1952, one of the largest municipal law offices was the Law Department of the City of New York, with 125 lawyers. 17 By the late 1970s, the Los Angeles County District Attorney's Office had 500 employees, and its counterpart, the public defender, had 400.18
 
 House Counsel The number of lawyers employed by business has grown much faster than those in government: their proportion of the profession has more than tripled since 1948 and nearly doubled since 1951—another indication that legal resources, like all others in American society, remain firmly in the hands of the private sector (see Table 37). Although there was a slight downturn in the 1970s, the absolute number of lawyers in private employment increased from 12,631 in 1951 to 59,100 in 1980,
 
 Differentiation
 
 Within the Legal Profession
 
 169
 
 or nearly fivefold (see Table 37).19 As lawyers accumulate experience, they move out of government but into private employment. Among the graduates of seven northeastern law schools, the proportions holding legal and nonlegal positions in business rose from 6 and 5 percent, respectively, of those who had graduated four years earlier to 9 and 14 percent of those who had graduated twenty-six years earlier.20 Several explanations have been offered for this growth. Some commentators have characterized it as a response to greater government regulation. 21 But the most careful study to date found little support for that hypothesis. The ratio of employed lawyers to real gross product actually declined in the most heavily regulated industries between 1940 and 1970 while remaining constant in many nonregulated industries. Still, the number of lawyers employed by a particular company is related to the extent of government regulation.22 And clients who used Washington representatives to intercede with the federal government tended to rely much more heavily on employees than on outside counsel for all tasks except litigation.23 House counsel also may be preferred because they are wholly loyal to their employer, while outside counsel must respond to conflicting demands and like to claim at least a modicum of independence. One general counsel asserted: "I always feel I have one hat, and this is: I am a corporate officer who is a lawyer."24 The use of in-house counsel also varies among economic sectors; it is most common in finance, insurance, real estate, transportation, communications, public utilities, and manufacturing—a distribution that has changed little in the last three decades.25 Corporations that are publicly owned, produce services (especially financial services), and employ a highly educated work force generate greater demand for legal services.26 Lawyers are most likely to be CEOs in public utilities, life insurance companies, transportation, and diversified financial companies.27 This suggests that businesses engaging in large numbers of fairly routinized legal transactions prefer to rely on employed lawyers rather than outside counsel. In-house counsel make the greatest contribution to cost cutting when they can achieve significant economies of scale.28 Thus, their increasing numbers appear to reflect the accelerating concentration of capital. Half of all the lawyers employed by business are found in the Fortune 500 largest industrial companies or the Fortune 50 largest financial corporations.29 In 1982 (before divestiture), the largest law office in the world was the corporate counsel of AT&T, which had 909 lawyers, more than twice as many as the largest law firm; GE, with 410, was almost as large as the largest law firm.30 A 1985 survey of 388 offices of house counsel found that their size varied directly with total corporate sales, from an average of 2.7 attorneys in companies selling less than $250 million annually to 63.0 attorneys in companies selling more than $7 billion. 31 Offices of house counsel have expanded in all companies. A 1949 survey of 2048 corporations found that 1301 of them employed lawyers, yet these offices tended to be very small: almost 60 percent contained only a single lawyer, another 23 percent employed two, 8 percent employed three or four, 6 percent employed five to nine, 3 percent employed ten to twenty-four, and less than 1 percent employed more.32 A survey of 500 large corporations thirty years later found that just under half had fewer than six lawyers, 28 percent had six to fifteen, 10 percent had sixteen to twenty-five, 8 percent had twenty-six to forty-five, and 5 percent had
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 over forty-five; more than half of those with anuual sales of at least $2 billion employed at least twenty-seven lawyers.33 Many large companies have greatly enlarged their law departments in recent years. By 1978, Exxon had grown to 400 (from 200 in 1968), Dow to 100 (from 15 in 1963), GM to 135 (from 80 in 1968), Bank of America to 130 (from 70 in 1974), American Express to 49 (from 26 in 1973), J.C. Penney to 110 (from 66 in 1973 and 25 in 1965), and Aetna Life & Casualty to 75 (from 20 in 1968).34 In 1980, 7 percent of privately employed lawyers worked in departments with more than 200 lawyers, 12 percent worked with 100 to 199, 13.4 percent worked with 50 to 99, and 11.9 percent worked with 25 to 49.35 Between 1977 and 1982, 183 corporate law departments grew an average of 29 percent, although industrial companies with sales under $1 billion still averaged only 4 or 5 lawyers.36 Nevertheless, most offices remain small: a New York consulting firm found that the average size of all house counsel had grown from three lawyers in 1978 to only eight in 1986.37 The repeated recessions of the recent decades and heightened international competition have compelled all American companies to cut costs. Because employed lawyers cost corporations about half as much as outside counsel and also monitor the quality and price of the latter's work, Xerox was able to cut its payments to outside counsel from $25 million in 1976 to $5 million in 1981. Playboy Enterprises more than halved its expenditures on outside counsel between 1978 and 1980 while simultaneously reducing the cost of its in-house capacity by 18 percent.38 In 1984, the hourly cost of house counsel was about $100—approximately half what a senior law firm partner might charge.39 Indeed, a 1986 survey of 200 large firms revealed that lawyers in 67 of them billed at $250 an hour or more and lawyers in 22 billed at $300 or more; furthermore, some firms were turning to "value billing" and "premium billing" to extract even higher fees in large transactions.40 A year later, lawyers in 92 out of 167 large firms surveyed billed at more than $250 an hour, and lawyers in 31 billed at more than $300.41 An important function of house counsel, therefore, is to decide what work to send outside and where to send it, while also monitoring law firm bills.42 A recent book entitled The Terrible Truth About Lawyers, advising corporations how to cut legal costs, garnered praise from the CEOs of Playboy, Atlantic Richfield, H.J. Heinz, and Rockwell International. 43 Most larger companies spread their legal work widely: only 10 percent of a sample of major corporations gave more than half their business to a single firm.44 Medium-sized law firms have sought to take work away from their larger competitors by aggressively marketing their services to inhouse counsel.45 Although in-house counsel still tend to specialize in such matters as patents, securities, trade mark, and taxation, an increasing number are assuming some responsibility for litigation, which will allow them to take over even more tasks from outside counsel.46 House counsel account for about two thirds of corporate expenditures on legal advice and representation, nearly half even in the area of litigation.47 Yet the expansion of house counsel may be slowing now that corporations have reduced the use of outside counsel as far as possible and are seeking to cut expenses elsewhere.48 A survey by the American Corporate Counsel Association found that a majority of corporations hired no lawyers in 1984.49 The availability of eager recruits has contributed to the growth of house counsel. Corporate employment has been particularly attractive to those groups whose
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 representation within the profession has been expanding rapidly in recent decades. It appears to offer more regular hours to women and to exhibit less bias against both women and racial minorities. Since the mid-1970s, a fairly constant 10 percent of law graduates have been starting their legal careers as house counsel.50 Average starting salaries approach those offered by law firms ($30,000 and $32,500 in 1984), and salary levels do not fall behind significantly for five to ten years.51 Cantor & Co. found that the average starting salary was $34,088 in 1986.52 Nevertheless, corporations still prefer to hire more experienced lawyers.53 Among the 850 employers sending interviewers to law schools in 1984, only 30 were corporations. Just 3 percent of Harvard law students who graduated after 1980 were in offices of house counsel, compared with 10 percent of those in the classes of 1959 to 1980. Only 47.6 percent of Chicago house counsel in 1975 had begun as house counsel, whereas 77.9 percent of lawyers in Chicago firms with thirty or more lawyers had begun practice in large firms.54 A 1985 survey of 388 house counsel found that about half the attorneys previously had worked in law firms, and most of the rest had worked in other corporations or government; few were hired directly out of law school.55 Retention of house counsel is high. The proportion terminated by employers was small in 1983 and 1984, although it may be rising.56 Among the graduates of seven northeastern law schools, those who began as house counsel were more likely to remain in that position than those who had taken any other first job. 57 This loyalty persists even though the income of house counsel gradually falls behind that of their age mates in private practice because most reach their highest positions after twelve to fifteen years.58 The same study found that house counsel who had graduated four and eleven years earlier earned as much as those in firms with fewer than eight-five lawyers, but house counsel who had graduated sixteen and twentysix years earlier earned little more than those in firms with fewer than nine lawyers.59 Still, the financial rewards of seniority are substantial. In 1984, the mean salaries of lawyers employed by business were $67,989 for supervising attorneys, $76,456 for managing attorneys, and $94,449 for chief legal officers. All three categories varied greatly by industry and size of employer: the chief legal officer in companies with 25,000 employees or twenty-five lawyers earned more than $200,000.M One 1986 survey found that the average income of chief general counsel was $174,000; another reported that the salary of general counsel in the largest law departments was $259,785.61 In 1985, general counsel with at least fifty subordinate attorneys earned an average of $321,110.62 House counsel can be a route to power as well as wealth. A study of 1185 CEOs who had served nearly 800 of the largest American corporations found that 15.4 percent were lawyers; of these 182, more than half had worked for law firms and another 11.5 percent for government.63 A 1987 survey of the CEOs of the 1000 largest corporations found that 117 had law degrees and 81 had practiced law.64 Yet the influence of lawyers within the corporation may be declining as it seeks to separate governance from legal advice, both to ensure the independence of the latter and to avoid SEC regulations requiring the disclosure of legal fees paid to corporate directors. The proportion of companies whose boards included an attorney who provided legal services declined from 51.7 percent in 1973 to 35.1 percent in 1979; the proportion of the Fortune 50 largest industrial corporations
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 with in-house counsel on their boards declined from 31 percent in 1969 to 13 percent in 1979.65 Judges The judiciary occupies a paradoxical position in the American legal profession and state. On one hand, it enjoys extraordinary power and prestige because of the prominent law-making role of American judges. Performance of this function both requires that judges elicit respect from the citizenry and makes it unusually difficult for them to do so. On the other hand, the process by which judges are selected docs not inspire respect. In most civil law countries, the judiciary is a distinct branch of the civil service, which attracts many of the most talented law graduates and retains them throughout their careers, those who demonstrate the greatest ability being elevated to higher courts. In England and several of its former colonies, the judiciary is appointed from among the most successful members of the "senior" branch of the profession, the Bar, and draws luster from their high social standing (both ascribed and achieved).66 But in the United States, a long tradition of direct democracy from the Jacksonian era through the progressives has challenged the authority of the bench and sought to make it responsive to the people through the election and recall of judges. 67 Because lower state and municipal court judgeships pay poorly and confer limited prestige, they have become political favors that allow the party in power to repay debts. Even the higher levels of the judiciary are visibly politicized. One example was the (successful) campaign to defeat three members of the California Supreme Court standing for reelection—most prominently Chief Justice Rose Bird—which occupied the headlines throughout much of 1985 and 1986. Another is the political litmus tests employed by the Reagan administration in appointments to the federal judiciary and the protracted bitter battle over the confirmation of a replacement for Lewis Powell on the Supreme Court. The judiciary has remained a fairly constant proportion of the profession over the last three decades (see Table 37). This 3 percent should be compared with the 15 to 20 percent in many civil law countries; the disparity may explain the acute and worsening problems of court congestion and delay confronting American litigants.68 During the 1970s, the federal judiciary grew much faster (205 percent) than the state (63 percent), although the latter remained six times as large as the former. 69 States have been supplementing their permanent judiciaries by hiring lawyers part time: half the states now appoint judges pro tern, and forty-one states hire lawyers as arbitrators, referees, and commissioners.70 The size of the judiciary is determined by legislative decisions, but the quality of judges is affected by salary levels, which have fallen well behind what many appointees could earn in private practice, although the higher judiciary continues to confer extraordinary prestige, as well as generous pensions.71
 
 Law Teachers The professoriate rapidly changed in both size and structure with the expansion of law schools. In 1860, no school had more than three full-time instructors; Michigan hired its fourth in 1866, and Columbia and Harvard did so in 1874. Most instructors were paid a proportion of the fees collected; only Virginia, Harvard, and Michigan
 
 Differentiation
 
 Within the Legal Profession
 
 173
 
 had salaried professors in 1860, though they were joined by Columbia in 1878, Cornell in 1887, Pennsylvania in 1888, NYU in 1889, Northwestern in 1891, North Carolina in 1899, and Yale in 1904.72 All law teachers at the University of Wisconsin were actively engaged in practice during the three decades following its founding in 1868, but the introduction of the case method in the 1890s soon was accompanied by the emergence of full-time academics.73 An 1897 survey of 81 law schools identified 75 full-time and 274 part-time teachers (of whom 35 were judges). Some of these schools were still extremely small: the University of the South and the University of South Carolina each had a single instructor, the University of Georgia and Cumberland University each had two. Perhaps because of this, full-time teachers were paid very well: an average of $2564 for the 68 reporting. Harvard assistant professors earned $2250 and full professors as much as $5000.74 At the University of Wisconsin Law School at the turn of the century, law teachers earned $3000 to $3500, which exceeded the incomes of all but the most successful private practitioners.75 Yet when Charles Evans Hughes tried teaching at Cornell in 1891, he found the work too hard to warrant sacrificing the $13,500 he had been earning in private practice for a salary of $3000, and he left after a year.76 The 293 law teachers in the fall of 1887 had multiplied to more than 2000 in the fall of 1948.77 Their proportion of the profession doubled between 1957 and 1970 (from 0.6 to 1.2 percent) (see Table 37.c). Although the legal profession as a whole grew only 117 percent between 1950 and 1977, and law school enrollments grew 171 percent between 1947 and 1977, the number of part-time teachers grew 194 percent during the latter period and the number of full-time teachers 291 percent.78 The ratio of full-time to part-time teachers has not changed significantly, however: full-time teachers were 67 percent of the professoriate at AALS law schools in 1930, 64 percent in 1940-41, 58 percent at ABA-approved schools in 1948, and 61 percent in 1984.7y Nevertheless, full-time instructors taught an average of 84 percent of class hours and a median of 91 percent by 1956-57.80 The differentiation of teaching and practice, initiated by Harvard's 1873 appointment of James Barr Ames—the first instructor without any experience in practice—was far advanced. Among full-time teachers at AALS schools in 1930, 22.5 percent lacked any practical experience, another 40 percent had less than five years, and only 22 percent had ten years or more; by contrast, 77 percent of part-time teachers had practiced for at least six years.81 The size of individual faculties has also multiplied several times. In 1936-37, eighty-one of the ninety-four ABA-approved schools had a total of 989 faculty (full-time, part-time, and administrators), an average of 12 per school, although thirty-eight schools had fewer than 10.82 In the winter of 1940, a survey of 99 of the 108 ABA-approved schools found that 21 had ten or more full-time teachers (an average of fourteen), 39 had six to nine (an average of seven), and 39 had five or fewer (an average of four). 83 In 1940-41, the 93 schools belonging to the AALS had an average of 11.6 full-time and part-time faculty. 84 In 1948, the 111 ABAapproved schools had an average of nine full-time instructors: 77 had fewer than ten, 28 had ten to nineteen, and only 6 had more than twenty. Among the 34 unapproved schools reporting, none had more than seven full-time instructors; of those that had any, the average was three.85 In 1982, the average faculty of the 173 ABA-approved schools contained twenty-six full-time instructors: only 2 had
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 fewer than eleven, 48 had eleven to twenty, 79 had twenty-one to thirty, 28 had thirty-one to forty, 12 had forty-one to fifty, and 4 had fifty-one to sixty.86 The mere growth in the size of law faculties has accentuated the differentiation between academic and practicing lawyers. Until recently, lawyers earned about as much in teaching as they could in private practice: a median of $5333 at 103 law schools in 1949, $6850 at 119 schools in 1953-54.87 Median salaries ranged from $3000 for assistant professors to $5250 for full professors in 1940-41 and from $6000 to $8928 in 1956-57.88 Salaries varied greatly by school size, however, from an average of $3500 in schools with five fulltime teachers or fewer in 1940 to $6600 in schools with ten or more.89 Between 1955 and 1970, the median salary at 90 of the 115 ABA approved schools increased 65 percent. 90 By 1972-73, however, the median base salary of law teachers was $23,300, significantly below the $27,400 average for all male lawyers, even though most law teachers had academic records that would allow them to command much higher incomes.91 Many professors may feel amply compensated for their lower salaries by the greater control they enjoy over their time.92 Yet the growing disparity between law teacher salaries and the rewards of private practice may be draining away talent from teaching and encouraging those who remain to devote more time to consulting. 91 Although law teachers are increasingly differentiated from practitioners, most still are not scholars. In 1956-57, teachers spent an average of 7.54 hours per week in the classroom, another 41.9 hours in activities related to teaching, 3 hours in administrative duties, and 13 hours in research and reflection.94 A 1973 survey of 350 professors found that they worked 39.7 hours a week—significantly less than most lawyers. The vast majority thought of themselves primarily as teachers (78.8 percent) and administrators (17.8 percent), not scholars, and they devoted less than a fifth of their time to research.95 A study of 118 teachers who entered tenuretrack positions in 1975-76 disclosed that a fifth wrote nothing in the following eight years, another fourth wrote only one article, and fewer than a third wrote three.96 A study of publications by tenured faculty in the early 1980s revealed that 44 percent had published nothing in the last three years, and the median number of publications was only one.97 Another study found that productivity (measured by pages per faculty member published in twenty-three respected law journals within a thirty-three-month period in the early 1980s) averaged thirty pages at the ten most productive schools but only nine at the schools that ranked thirty-six to fortyfive.98 Law schools also differ from other academic departments in their relatively low standards for granting tenure. Responses from 97 of the 172 ABA-approved law schools in 1981 indicated that more than half had denied tenure to no one in the preceding five years.99 Several studies suggested that until recently attrition among teachers, either through tenure denial or voluntary departure, was very low—20 to 30 percent per decade. That may be changing. The proportion of the cohort that had left within ten years of entering increased from 27 for the 196574 decade to 37 percent for the 1970-79 decade and 45 percent for the 1975-84 decade.100 Perhaps because university hiring and promotion is relatively meritocratic, law school teaching has been particularly attractive to Jewish law graduates, who con-
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 stituted 27 percent of all law professors in 1969 and 22 percent a decade later, when ethnoreligious discrimination in law firms had significantly diminished.101 Both for this reason and because law teachers enjoy greater control over their time, the proportion of women is higher than in the profession. Women were 16.9 percent of full-time and 17.4 percent of part-time teachers in ABA-approved schools in 1984, though they were still overrepresented among law librarians (47.6 percent of deans and librarians, but almost none were deans).102 Women were 3.7 percent of new appointments in 1965, 4.3 percent in 1970, 18.9 percent in 1975, and 20.1 percent in 1980.103 Lawyer Politicians Lawyers involved in politics do not require a legal qualification for that work and generally do not perform legal functions. Yet they differ from law graduates who pursue other nonlegal careers in that lawyers dominate American politics to a degree unequaled in any other country.104 This has been true ever since the Revolution: twenty-five of the fifty-two signers of the Declaration of Independence were lawyers. And it has remained fairly constant despite dramatic changes in the numbers, background, training, and role of lawyers. They were 54 percent of U.S. Senators in 1789, 86 percent in 1845, 60 percent in 1895, and 64 percent in 1945.105 From the Revolution until 1930, lawyers constituted two thirds of the Senate, a third of the House of Representatives, two thirds of state governors, and significant proportions of southern state legislatures.106 From 1937 to 1968, lawyers represented between 57 and 74 percent of the Senate and betweeen 55 and 59 percent of the House.107 They also have dominated the federal executive: more than 70 percent of presidents, vice-presidents, and cabinet members between 1877 and 1934 were lawyers.108 Although not a majority, they are the largest single occupational category in state legislatures; they are more prominent in upper than in lower houses of bicameral legislatures and especially common in leadership positions as speakers of lower houses and presidents of senates.109 In 1949, twelve of the forty California state senators and twenty-five of the eighty assemblymen were lawyers, as had been six of the last eleven governors.110 The reasons for this dominance have been debated endlessly.1" Although lawyers have lost political influence in other countries following the rise of labor parties (which distrust them) and the emergence of technocrats (who seem to possess more useful expertise), the United States has no labor party, and its lawyers may have postponed obsolescence by acquiring competence in economic analysis. 112 Lateral Mobility among Legal Careers Although each of the categories of lawyers just discussed is a distinct career line in civil law countries, chosen on graduation from university and rarely changed thereafter, American lawyers move quite freely among them. Among Chicago practitioners thirty to seventy-five years old in 1975, the proportions working in the sector where they began were: 32.5 percent of government lawyers, 47.6 percent of house counsel, 53.3 percent of those in firms with fewer than ten lawyers, 56.4 percent of sole practitioners, 63.0 percent of those in firms with ten to twenty-nine
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 lawyers, and 77.9 percent of those in firms with more than twenty-nine lawyers. Higher proportions remained in some form of private practice, although they varied by first job: 81.1 percent of sole practitioners, 85.6 percent of those who began in small firms, 84.8 percent of those who began in medium-sized firms, and 92.2 percent of those who began in large firms.113 Indirect evidence of lateral mobility can be drawn from comparisons among age categories in 1980, though it is impossible to distinguish between cohort effects (generational differences) and maturation effects (changes within a life cycle). Although private practice remained a fairly constant 70 percent of each age category until lawyers began to retire in their sixties, lawyers in industry increased from 7.9 percent of recent graduates to 13.4 percent of those forty-five to fifty-four years old, membership in the federal and state judiciaries increased from 1.3 percent of thirty-year-olds to 13.4 percent of those fifty-five to sixty-four, and teachers were three times as large a proportion of those forty to forty-four as of those under thirty. By contrast, the proportion in federal and state and local governments dropped from 13.5 percent immediately after graduation to little more than half of that (7.1 percent) among those fiftyfive to sixty-four, and the proportion in legal aid or public defender offices declined even more dramatically, from 3.6 percent of recent graduates to 0.3 percent of those fifty-five to sixty-four. 114 Lateral mobility follows fairly clear patterns. Several years of experience as a law firm associate has been the natural path to employment with a corporation, although some lawyers are now reversing this sequence by putting their corporate expertise to use in specialist "boutique" firms. Government has been a training ground for criminal defense lawyers as well as large firm lawyers with a regulatory practice, and senior partners often spend short periods in high government positions when their party is in power." 5 The judiciary is an honor that accrues after years of private practice or government service (sometimes assisted by donations to the appropriate political party), and most judges serve out their lifetime appointments, although some have returned to private practice to enhance their incomes. Although most law teachers used to be private practitioners, who often continued to practice part time, few today have any experience other than a judicial clerkship and perhaps a year or two in government or a large firm, and few do more than occasional consulting. More senior professors occasionally leave the academic world for government or the judiciary. Thus, although the legal profession is differentiated into categories that perform very diverse tasks, there is considerable mobility among them. To the extent that the direction of actual movement indicates relative prestige, private practice has a higher status than employment in government or business (except at the very highest levels), academia parallels private practice, and the higher judiciary outranks everything else.
 
 Has the Periphery Moved toward the Center? Compared to their counterparts in the civil law world, common lawyers employed outside private practice are marginalized; they are relative newcomers within the profession, few in numbers, poorly paid, and lacking prestige. A third of all law graduates in many northern European countries are employed in commerce and industry, but a far smaller proportion are house counsel in the United States. And
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 although the best graduates of European law faculties frequently seek to become judges, prosecutors or civil servants, government jobs in the United States often are the refuge of those with lower grades from less prestigious law schools, and judgeships reward political service rather than recognize professional excellence. This has been changing in the last hundred years, however, particularly since World War II. The proportion of lawyers employed outside private practice has increased from one out of ten to one out of three (though this still is only half the proportion in many European countries). Some of this growth represents the differentiation and expansion of new branches of the profession. Law teaching emerged with the displacement of apprenticeship by academic education at the end of the nineteenth century and became a distinct subdivision only when full-time teachers replaced part-time and academic performance replaced practical experience as a criterion for faculty hiring (though it is noteworthy that law professors are far more concerned with teaching and administration and far less involved with scholarship than other university faculty). House counsel are an even more recent phenomenon and have multiplied much more rapidly in response to the growth of government regulation, the concentration of capital, and competitive pressures to cut legal costs. By contrast, the number of judges and lawyer civil servants has grown much more slowly, as might be expected in a country highly suspicious of "big government." It is not accidental that the growth of the periphery coincides with the entry of disadvantaged groups into the legal profession. Even before the 1960s, women and ethnoreligious and racial minorities were overrepresented in that sector. All three groups are attracted by the hope that hiring and promotion will be' more universalistic because appointments are more visible, the sector has a stronger ideological antipathy to discrimination, private clients wield less influence, and competition for jobs is less intense. Growth in the size of units—house counsel, government legal departments, prosecutorial offices, public defenders, law faculties, and judiciaries—tends to strengthen universalism. Women are also attracted by their greater control over working hours and the possibility of part-time work and leaves of absence. Yet though the proportion of lawyers employed outside private practice has grown substantially, they remain peripheral. Indeed, their numbers have expanded largely because private practice has been unable to absorb the nearly threefold increase in the annual number of new admittees. Public and private employment thus remains a safety valve reducing competition among private practitioners. The financial gap between private practice and employment has widened: judges and teachers used to earn salaries comparable to those of the median private practitioner, but they have fallen considerably behind. Civil servants must accept a standard of living far below that of most lawyers. In a society in which almost all values are expressed in money, the prestige of employed lawyers tends to reflect their incomes rather than their authority or the importance of their work. In civil law countries, law students choose at graduation between private practice, employment in commerce and industry, the civil service, the judiciary, and teaching and remain in that sector for life. The result is strong collegiality within each sector but considerable friction and misunderstanding between them. The high lateral mobility of American lawyers reduces the centrifugal tendencies ac-
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 centuated by increasing differentiation. At the same time, however, it expresses and reinforces the hierarchy among legal careers. Many law graduates enter government only to gain expertise they can sell to private clients. The American civil service is notorious for its short career ladder, which offers few rewards for loyalty and continued productivity. Even the brief periods of public service by law firm partners simply confirm the centrality of private practice. Thus, employment outside private practice may have expanded numerically, but its composition, rewards, and career structure continue to affirm its professional marginality.
 
 The Core of the Profession: Private Practice The growing proportion of lawyers employed in government, business, the judiciary, and the university naturally has meant a decline in the proportion engaged in private practice. This is a reversal of earlier trends. With the end of the Depression and the cumulative success of the project of supply control (aided by the war), the proportion of lawyers in private practice increased from 67 percent in 1930 to 71 percent in 1940 and 83 percent in 1948.116 They were drawn to private practice by the possibility of higher incomes. Although a greater proportion of private practitioners than salaried lawyers earned less than $5000 in 1947 (25 versus 6 percent), a greater proportion also earned more than $20,000 (6.2 versus 3.1 percent); seven years later these differences remained roughly the same (25 versus 5 percent below $4000; 6.7 versus 3.5 percent above $25,000).1I7 A 1976 Arizona survey found that the median income of private practitioners was 30 percent higher than that of salaried lawyers ($26,000 versus $20,000).1I8 In Florida seven years later, a survey of 5600 lawyers revealed that the median income of private practitioners was 58 percent higher than the median for all lawyers ($68,000 versus $43,000). "9 Yet analysis of the Martindale Hubbell directory found that the proportion of lawyers in private practice declined from nearly nine out of ten in 1948 to slightly more than two out of three in 1980 (see Tables 37.c and d). lzo . These upward and downward trends (as well as the movements by individuals charted in the previous section) both suggest that private practice is the career of choice for American lawyers, who turn to public or private employment only when supply exceeds demand. Although the proportion of the profession in private practice in the United States today remains higher than in any other country and sufficiently high for private practitioners to dominate the profession politically, economically, and symbolically, the postwar change has been dramatic.121 The third of those who possess law degrees and call themselves lawyers but do not practice privately have concerns very different from those of private practitioners. They are not particularly interested in controlling the supply of lawyers, maintaining restrictive practices that dampen competition, stimulating demand, or enhancing the status of the private bar. The proportion of employed lawyers who belong to established professional associations is significantly smaller than the proportion of private practitioners. And private practitioners often find themselves subordinated to other lawyers: judges and agency administrators before whom they appear or who review disci-
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 plinary proceeedings, legislators who regulate the professions and appropriate funds for unified bars, and teachers who train lawyers. These internal divisions undermine the capacity of the profession to take united action at the same time that the decline in the relative size and influence of private practitioners diminishes their autonomy. The Eclipse of the Paradigm of the Independent Professional Not only has private practice shrunk as a proportion of the profession, it also has been transformed internally. Ideologically, the paradigmatic lawyer remains the independent practitioner, who neither is employed by another nor depends on employees; the British barrister is the model. The proportion of lawyers working alone may actually have increased during the Depression, when the lack of business presumably discouraged law firms from taking on partners or associates. A 1937 survey found that the proportion of lawyers in solo practice rose fairly constantly from 69.6 percent of those admitted in 1929 to 74.1 percent of those admitted in 1936.m The relative number of sole practitioners has fallen drastically over the last three decades, however, from six out of every ten lawyers in 1948 to one out of three in 1980 (see Table 37.c; but Table 37.a suggests lower proportions of sole practitioners in the 1930s).123 A recent survey of graduates of seven northeastern law schools found that the proportion in solo practice rose steadily from 6 percent of those who had graduated four years earlier to 12 percent of those who had graduated twenty-six years earlier.124 The proportion of total lawyer receipts earned by sole practitioners fell from 45 percent in 1967 to 25 percent ten years later (see Table 40; some of this may be due to the reclassification of sole practitioners as professional service organizations and to the rising incomes of large firms). A 1975 study of Chicago lawyers found that only 16 percent practiced by themselves.125 Throughout Illinois, the proportion practicing alone or sharing office space (but not income) declined from 21 percent in 1975 to 16 percent in 1982; indeed, the proportion of private practitioners working alone declined from 24 percent to 13 percent during these seven years. Furthermore, only 21 percent of private practitioners with four to six years of experience were practicing alone or sharing office space, compared with 26 percent of those with twenty-one to thirty-five years of experience.126 The proportion of law graduates beginning their careers as sole practitioners declined from 4.5 percent in 1979 to 3.9 percent in 1983. Because the proportion of women and minority graduates entering private practice in recent years has been consistently lower than the proportion of men and white graduates, the growing numbers in the former categories are likely to accentuate these trends.127 While the relative number of sole practitioners has declined, the proportion of private practitioners employed as associates has doubled, making it the fastest growing category within that sector (the proportion of partners has increased only slightly). While sole practitioners were twice as numerous as firm practitioners in 1948, the first category now is smaller than the second. Even if sole practitioners and partners are grouped together as independent practitioners (a dubious conflation), they represent only 60 percent of lawyers, down from 85 percent in 1948. The paradigm of the independent professional is not restricted to sole prac-
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 titioners but clearly encompasses small firms as well. But these are also being eclipsed by increasing concentration within private practice, as larger firms expand in number and size and the proportion of lawyers practicing in small firms diminishes. Given the magnitude, speed, and visibility of this trend, it is easy to forget just how recently large firms emerged. In 1872, only 14 firms in the entire country had even four lawyers; by 1915, there were 439 such firms.128 As late as 1947, the average firm contained only 1.64 lawyers. Among firm practitioners that year, 55.8 percent were associated with just one other lawyer, 18.5 percent with two, 7.9 percent with three, 12.8 percent with four to seven, and only 4.9 percent with more.129 In Pennsylvania between 1946 and 1949, 47.9 percent of firm lawyers practiced with one other, 14.6 percent with two, 10.4 percent with three, 16.7 percent with four to seven, and only 10.4 percent with more. Among firms with associates, 45 percent employed only one, 30 percent employed two to five, 20 percent employed six to ten, and only 7 percent employed more.130 Throughout the nation in 1954, more than a fifth of private practitioners had no lawyer employees, three fifths had only one, and less than a fifth had even two. Among firm lawyers, 51.0 percent practiced with one other, 22.5 percent with two, 9.1 percent with three, 11.1 percent with four to seven, and only 6.3 percent with more.131 The postwar changes have been dramatic. In 1947, more than half of all firm lawyers (55.8 percent) practiced with just one other; in 1980, the proportion had fallen to less than a third of its former level (17.2 percent). In 1947, nearly three fourths (74.3 percent) of all firm lawyers practiced with fewer than three others; fewer than a third (29 percent) did so in 1980. In 1980, the proportion of firm lawyers practicing with fewer than three others (37.6 percent) was less than half what it had been in 1947 (82.2 percent). And in 1980, the proportion of lawyers in firms with more than ten (38.8 percent) was more than seven times the proportion who had practiced in firms with more than eight in 1947 (4.9 percent).132 Even in the 1960s, it was clear that lawyer income correlated strongly with firm size. In Florida in 1965, median lawyer income increased from $16,000 in two-person firms to $33,500 in those with more than eight lawyers.133 In Colorado in 1967, median lawyer income varied from $15,000 in two-person firms to $32,000 in firms with sixteen to twenty lawyers.134 The decline in the proportion of lawyers practicing in small firms is a concomitant of the geographic shift within the profession from rural to urban environments, where firms are larger (see Table 31). A recent study of Missouri lawyers found that county size varied inversely with the proportion in solo practice and directly with the proportion practicing with five or more colleagues.135 The preferences of recent graduates also are likely to accelerate the tendency toward concentration: lawyers who graduated after 1970 were more likely than those who graduated earlier to be found in firms with more than five lawyers, especially in firms with more than twenty, and less likely to be in firms with two to five lawyers.136 In Illinois in 1982, 44 percent of private practitioners with four to six years of experience were in firms with ten or more lawyers, compared with 21 percent of those with twenty-one to thirty-five years of experience; 19 percent of the former were in firms with two to four lawyers, compared with 35 percent of the latter.137 Before I turn to the larger firms that attract so much professional and public
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 attention, however, I want to stress that they still represent only a small minority of lawyers. The average law office contained just 2.3 lawyers in 1972 and 2.7 in 1977; even if we exclude sole practitioners, these averages were only 4.7 and 5.4. Although increases of this magnitude in a mere five years are significant, the units within which legal services are produced remain quite small in comparison with other economic sectors, even within service industries. 138 In 1980, nearly half of all private practitioners worked alone, almost another fourth worked with four colleagues or fewer, 15 percent practiced in firms with five to nineteen other lawyers, 6 percent in firms with twenty-one to fifty lawyers, and only 7.3 percent in firms with more.139 In Arizona in 1976, 20 percent of private practitioners worked alone, 36 percent with three colleagues or fewer, 13 percent in firms with ten to twentyfive lawyers, and only 14 percent in larger firms.140 In Illinois in recent years, the proportion of private practitioners associated with one to three others remained constant (26 percent), although the proportion associated with four to eight others increased from 17 to 20 percent, and the proportion associated with more rose from 25 to 33 percent. 141 Throughout the country, sole and small-firm private practitioners derive their income from just a few kinds of work: real estate transactions, intergenerational transfers of property (drafting wills and trusts and distributing estates), personal injuries, and corporate and commercial law for small businesses. Despite their greater notoriety, divorce and criminal law generate a much smaller proportion of lawyers' work. 142 Demand for many of these subjects is uncertain and likely to decline: real estate agents, title companies, mortgage lenders, and escrow agents all seek to perform land transactions; most people can draft their own simple wills and probate smaller estates; no-fault automobile insurance and caps on damage awards threaten personal injury plaintiffs' lawyers; do-it-yourself divorce is available to couples without children or substantial property; and public defenders represent most criminals. Furthermore, high-volume clinics can cut costs and spend large amounts on advertising (see Chapter 6, "Legal Clinics"). And some subjects, such as property settlements in divorce matters, are becoming too technical to be handled by the general practitioner. 143 Although the American legal profession never exalted solo practice to the level of a mandate or even an ideal, as barristers did in Britain and other common law countries and advocates did in the civil law world, the paradigmatic American lawyer did practice alone until quite recently. The decline of the sole practitioner has been dramatic: from three out of every four new entrants in 1936 to three out of five lawyers in 1948 to only one out of three in 1980. The reasons are varied: the growing complexity of law and the need to specialize, the correlation between law firm size (particularly the associate:partner ratio) and profitability, the shift from rural to urban practice, the disinclination of recent entrants to practice alone (because they lack practical skills or entrepreneurial inclination or because, as women and minorities, they fear they will be unable to attract the clientele), and growing competition from legal clinics and nonlawyers. But the decline has slowed and never equalled that in Britain, where only one out of ten solicitors now practices alone. And there are reasons why it may halt or even reverse: computers may restore the profitability of solo practice, which once again may become the refuge of recent graduates unable to find jobs elsewhere.
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 The Rise of the Large Firm Only a small proportion of lawyers practice within large firms: in 1980, 5 percent of all lawyers worked in firms with fifty or more and 9.2 percent in firms with more than twenty. 144 Nevertheless, such firms have become the most conspicuous feature in the American legal landscape. Furthermore, they are virtually unique to the United States, although firms are growing in England, Canada, and Australia, some Latin American countries, and most recently in Europe.145 Numbers. Until the late nineteenth century, even law firm "partners" did not always pool their income; and law clerks often were unsalaried, depending for their income on their own clients or on family support while they qualified through apprenticeship.146 Among the "elite" 20 to 30 percent of Chicago practitioners who belonged to the Chicago Bar Association in the last quarter of the nineteenth century, the proportion who practiced exclusively in a firm was only 21 percent of the cohort admitted in the 1850s, and though it rose steadily it reached only 39 percent of the cohort admitted in the 1890s.'47 The large firm as we know it today began to emerge in the last quarter of the nineteenth century: in 1872, only 3 law firms in the nation contained as many as five lawyers (partners and associates) and only 1 had six; by 1898, 35 firms contained five lawyers and another 32 had more; and by 1915, 104 firms contained five lawyers and another 136 had more. In New York, Chicago, and Boston between 1900 and 1915, firms with more than four lawyers grew much faster than the profession as a whole (6.7 versus 1.7 percent annually). Firms with at least five lawyers became more strongly institutionalized over time: less than half (47 percent) of those in 1893 still had that many in 1904; but nearly three fourths (71 percent) of those in 1915 remained at least that large in 1924. In 1915, the five largest American cities contained 27 "law factories" (firms with a minimum of either seven partners or ten partners and associates); nine years later they contained 101, almost a fourfold increase; furthermore, the number of lawyers in these firms grew more than fivefold, from 237 to 1303.14X During the next six decades, large firms expanded and consequently changed character at the same time that they enlarged their market share. Four large Chicago firms remained relatively constant between 1940 and the mid-1950s, grew slowly for the next decade, and then took off in the early 1960s.149 The twenty largest New York City firms grew 16 percent between 1957 and 1962, while the profession as a whole grew only 13 percent between 1957 and 1963. The seventeen largest firms outside New York grew 47 percent between 1951 and 1961, while the profession as a whole grew only 29 percent (see Table 22).150 Four of the largest Chicago firms each grew fourfold in the 1960s and 1970s.151 In 1959, there were only 32 firms with more than 50 lawyers; in 1979, the 200 such firms contained 22,000 lawyers, and 90 had more than 100.152 Texas had only four firms with more than 25 lawyers in 1960 but thirty-six in 1979, four of which had more than 100 lawyers. Nationwide in 1979, thirty firms were as large as the single largest firm had been eleven years earlier, and eighty-two were as large the twentieth largest firm had been. 153 The ten largest Chicago firms in 1979, which had an average of 148 lawyers, had a median of only 23 lawyers in 1935 (see Table 45.a). The average number of
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 lawyers in the fifty largest U.S. firms rose from 44 in 1950 to 188 in 1979 (see Table 45.b). In the eleven years from 1968 to 1979, the average size of the twenty largest U.S. firms nearly doubled (from 128 to 234); in the nine years from 1979 to 1987, it more than doubled again (to 527) (see Table 45.c). The pace of growth has been accelerating, if anything. The twenty-five largest law firms in 1982 had expanded a total of 37 percent in the preceding three years, whereas the profession as a whole grew less than 10 percent between 1980 and 1982. Between 1979 and 1982, the median size of the twenty-five largest firms grew from 194 to 288, while the average rose from 221 to 303.154 Three years later, these figures had increased again (from 288 to 375 and from 303 to 374); if we exclude the two largest (which were not really firms), the median of the next twenty-five was 305 and the average 355.155 The largest firm in the nation in 1970 was Shearman & Sterling, with 164 lawyers; in 1985, Baker & McKenzie (really a collection of quasi-independent firms) had 755 lawyers, Hyatt Legal Services (a chain of clinics) had 550 (having begun with three lawyers in 1977), and the largest real firm, Finley, Rumble, had 520; Shearman & Sterling (then in eighth place) had 432.156 The average size of the 200 largest firms increased from 105 lawyers in 1978 to 144 in 1982 and 216 in 1987.157 Baker & McKenzie broke the 1000 lawyer barrier at the end of 1987.158 Table 46 displays the growth of the 200 largest firms from 1975 to 1987. Mean and median firm size nearly tripled during this period, as did the total number of lawyers. Although no firm had more than 200 lawyers in 1979, forty firms were larger than that in 1987. The large firm has spread outside the major commercial centers. In 1978, the 100 largest firms were concentrated in eighteen cities, seven of which contained 77 of them; by 1987, twenty-four cities had at least one of the 100 largest firms (see Table 47). As large firms have grown in size and numbers, their market share has also increased. Baker & McKenzie, the largest of all, expected to gross $140 million in the fiscal year ending June 30, 1986.15B The proportion of firms with receipts over $1 million doubled between 1972 and 1977; in the latter year the 2.6 percent of all firms in that bracket earned 36.4 percent of all receipts in private practice. At the same time, the proportion of firms with receipts less than $50,000 declined from 46.2 to 35.0 percent, and their market share fell by nearly half, to a mere 5.4 percent (see Tables 41.b and c). In 1987, more than twenty firms had gross revenues over $100 million, and thirteen had net pretax incomes over $50 million, compared with only four such firms a year earlier.160 Firms grow for many reasons, including economies of scale, the magnitude and diversity of their clients and their clients' problems, and the enhancement of partner profits (see the section on "Extending and Intensifying Capitalist Relations of Production"). Size permits diversification while protecting individual partners from the threat that their human capital will depreciate if their specialty becomes obsolete.161 Many firms have recently felt the need to add such specialties as pension funds (ERISA) and immigration law. 162 Firms grow by attracting rainmakers away from competitors.163 Size also becomes an important surrogate for quality when consumers are unable to evaluate technical competence.164 Gaston Snow & Ely Bartlett, a 230-lawyer Boston firm, issued a press release in 1987 proclaiming that it had "just completed the most successful financial year in its history," grossing about $70 million, up 25 percent from the previous year. Its chief operating officer
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 explained that clients "like to know a firm has control of its destiny" (even while they pay the bills).165 Law firm growth has also been fueled by the pace of corporate mergers and acquisitions: 5489 in 1986, involving companies worth $276.4 billion; 2056 in the first five months of f987, involving companies worth $106.3 billion.166 It is not clear, however, that larger firms are significantly more efficient.167 Twenty and thirty years ago, the proportion of gross income consumed by overhead did not vary greatly with firm size.168 In 1985, the proportion of gross receipts distributed to lawyers as income was virtually the same whether the firm had two to eight lawyers (56 percent) or more than seventy-four (58 percent).169 Profitability varies greatly among firms of similar size: overheads are 75 percent of gross income among the bottom quartile of sole practitioners but only 42 percent among the top quartile. 170 Between 1976 and 1986, partners in mid-size and smaller firms actually enjoyed greater increases in earnings (118 and 99 percent, respectively) than those in larger firms (78 percent).171 Some firms have found other ways of cooperating without actually merging. Six medium-sized firms in Chicago, Philadelphia, Atlanta, Minneapolis, Phoenix, and Providence have joined to form the United Law Network, sharing resources (and perhaps mutual referrals) without pooling profits—much the same as sole practitioners share office space and expenses.172 When two firms in Denver and Dallas discovered that each independently had created a high-tech law department by merging with a patent law firm, they formed the TechLaw Group to produce and market their services nationally; firms in Indianapolis, San Francisco, Minneapolis, Boston, Pittsburgh, and Atlanta have since joined. 173 Success and Failure in the New Marketplace. Competition is intense and fortunes are unstable in the large-firm market today. l74 Clients feel less loyalty to their firms, and clients themselves are changing. 175 A survey of companies that went public in 1986 found that 25 percent changed law firms or retained an additional firm.176 New firms have emerged out of nowhere: Finley Kumble was founded in 1968 with six partners and three associates. By acquiring all or part of other firms, it grew to 57 lawyers a decade later, to 98 by 1980, and to 684 in September 1987.177 It was approached two or three times a week by firms interested in merging; and it doubled the number of cities in which it had offices, from six to twelve, between 1985 and 1987.178 Two firms specializing in corporate takeovers grew just as rapidly: Skadden, Arps from 18 lawyers in 1967 to 818 in 1987, and Weil, Gotshal & Manges from 13 in 1951 to 443 in 1987. Their growth was fueled by the anxiety of corporations to pay each firm a substantial annual retainer ($50,000 to $100,000) just to ensure that it would be on their side in the event of a takeover battle. Skadden, Arps is reported to have 200 such retainers and to charge two to three times its regular rates when participating in such a fight. The Chicago firm of Katten, Muchin, Zavis, Pearl, Greenberger & Galler began in 1975 with 22 lawyers specializing in health care law; twelve years later it contained nearly 200 lawyers, many of whom specialized in mergers and acquisitions.179 The largest merger thus far, between the 500 lawyers of Jones, Day, Ravis & Pogue in Cleveland and the 75 of Surrey & Morse in Washington, D.C., has created the second largest law firm in the country (after Baker & McKenzie) with 828
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 lawyers in 1987; it also combines the 6 American offices of Jones Day with the foreign offices of Surrey & Morse in Paris, London, and Riyadh and its practice in China.180 Mergers are difficult to consummate, however, and some fail after a short trial or lead to the departure of key partners. 181 Don H. Reuben left the Chicago firm of Kirkland & Ellis in 1977, taking a number of partners and associates with him to form Reuben & Proctor. In 1986, the new firm merged with Isham, Lincoln & Beale; in the months following, half the original Isham firm and a fourth of Reuben & Proctor departed; by the end of 1987, only 35 of the 125 original Isham lawyers remained at the firm, and many of these were talking about leaving.l82 Not all firms grow, of course.183 When the New York firm of White & Case lost a major client (Seagrams), it had to let go 7 percent of its lawyers; Kutak, Rock & Huie, specializing in tax-exempt finance, dropped 30 of its 216 lawyers. Boutiques—small firms offering a few specialties—are common in many areas: entertainment law, communications, litigation, international trade, taxation, plaintiffs antitrust actions, and even divorce. The situation is highly fluid, with large firm departments breaking off to become boutiques and boutiques joining large firms to provide the full range of services many clients demand.184 Junior partners and associates, dissatisfied with earnings or advancement, leave to form their own firms. Gelberg & Abrams was founded in 1979 by ten partners from Kaye, Scholer, who wanted to practice in a small-firm setting; although it grew to fifty-one lawyers, it eventually dissolved when four partners decided to return to a large firm.185 And partners may be asked to leave if they are generating insufficient billings, as were six members of Wilkie, Farr & Gallagher in the late 1970s.186 An increasing number of firms are making partnership compensation reflect business acquired or work performed rather than mere seniority.187 The New York firm of Milbank, Tweed, Hadley & McCoy did so in 1986, electing a fivepartner committee to readjust shares on a sixteen-step scale ranging from about $200,000 a year to about $600,000; some partners were advanced or demoted as much as three steps, or about $100,000.188 The success of younger partners at the New York firm of Kaye, Scholer, Fierman, Hays & Handler in generating business is related to the fact that their compensation is influenced by billings.189 Linking remuneration to performance can have adverse effects, however. At the 112-lawyer Minneapolis firm of O'Connor & Hannan, an associate or limited partner who obtains a new client receives 20 percent of gross payments by that client for all work performed by any firm lawyer during a period continuing five years after the lawyer dies or retires; the result has been intense competition for new business and numerous departures. 190 A Washington, D.C., firm dissolved over controversies arising out of the enormous differences in partnership shares based on overhead costs, billable hours, and business secured.191 There is considerable controversy over whether profit-sharing based on seniority or "productivity" better preserves the unity and efficiency of the law firm.192 Nixon, Hargrave, Devans & Doyle, of Rochester, New York, doubled in size to 232 lawyers in five offices between 1982 and 1987, making it the 78th largest firm in the country; it attributes its success to the retention of a "lockstcp" system of remunerating partners solely on the basis of seniority. 193 Differences over management practices can also divide firms.194 In 1985, internal divisions led to lawsuits between former partners in at least two New York
 
 186
 
 AMERICAN LAWYERS
 
 195
 
 and two California firms. When a name partner and three others left the 51lawyer New York firm of Gelberg & Abrams to join the 275-lawyer New York firm of Proskauer Rose Goetz & Mendelsohn, litigation arose over whether the event was a defection or dissolution.196 The departure of two equity partners, a junior partner, three associates, and a paralegal from a Boston personal injury firm led to extensive litigation about the division of fees, especially those contingent on the outcome of cases not yet resolved at the time of departure. 197 Some 30 to 40 lawyers out of about 125 left the prominent Philadelphia firm of Dilworth, Paxson, Kalish & Kaufmann in 1985 and 1986, under conditions of considerable acrimony.198 Departures and fissions are aggravated by the difficulty of dividing accumulated partnership earnings and pension rights. Firms may seek to discourage disloyalty by withholding some benefits until a partner reaches retirement. A 1984 Altman & Weil study of firms with seventy-five lawyers or more found that 88 percent had written retirement policies, 40 percent of which rewarded loyalty. 199 At the same time, lateral mobility is encouraged by the movement of major firms into new markets, where they attempt to secure a foothold by hiring local talent at premium prices: New York firms moving to Los Angeles have been willing to pay 50 percent more than the local pay scale or partnership share.200 The large firm market has become so unstable that rumors can have a serious effect, just as they do in the stock market or among advertising agencies. When nearly a quarter of the more than sixty lawyers left the Washington, D.C., firm of Wald, Harkrader & Ross, it felt obligated to make a public announcement that the departures had been amicable.201 One of the nation's largest firms, the 650lawyer Finley, Kumble, felt compelled to make a public announcement that it was not suffering defections or breakup in mid-1987, in response to rumors concerning dissatisfaction with management. To demonstrate its good health, it even gave the New York Law Journal five years of financial statements, which revealed that it expected to earn nearly $60 million on a gross of $200 million in 1987 and to pay two top partners $1.275 to $1.550 million and another four partners $800,000 to $1,000,000.2"2 After Finley, Kumble did dissolve at the end of 1987, an even larger firm, Jones, Day, Reavis & Pogue, reassured clients in its newsletter that its own organizational structure and financial condition were entirely different, notwithstanding similarities in the two firms' rate and method of growth.203 Some major firms actually have closed: Greenbaum, Wolff & Ernst in June 1982, and a month later Marshall, Bratter, Green, Allison & Tucker, which once had almost 100 lawyers.204 Rifkind & Sterling, with fifty-five lawyers in offices in Beverly Hills, Santa Barbara, and New York, has also dissolved.203 Herrick & Smith, a 79-lawyer Boston firm founded in 1916, which grossed more than $14 million in 1985, dissolved in March 1986 as a result of the steady erosion of both partners and clients.206 The 70-lawyer Miami firm of Arky, Freed, Stearns, Watson, Greer & Weaver, which was the ninth largest in the state, dissolved when accusations of financial misconduct against its founding partner led to his suicide.207 The Washington, D.C. firm of Bergson, Borkland, Margolis & Adler, founded in 1951, declined from a peak of forty-five lawyers in 1980 to close in 1986 because the Reagan administration's lenient enforcement of antitrust laws left it with too little business.208 Even though 1986 was its best year, a 78-year old New York general practice firm dissolved when 16 lawyers left for Rogers & Wells and 11
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 others for Mudge Rose Guthrie Alexander & Ferdon; and a Boston firm that lost the Hunt family as a client has had to dissolve.209 The rise and fall of the Los Angeles firm of Memel, Jacobs & Ellsworth illustrates the rewards and risks in this overheated market. Beginning with 5 lawyers practicing mainly health law in 1975, it grew to 144 in six cities in just ten years. But the rate of expansion and financial difficulties stimulated a rapidly increasing number of defections starting in 1985. A major reorganization in 1986 sought to halt the hemmorhaging, but on February 1, 1987, the remaining 30 partners voted to dissolve and put the firm into state court receivership.210 Kadison, Pfaelzer, Woodard, Quinn & Rossi of Los Angeles, which had more than 100 lawyers at its peak, also dissolved in 1987 after twenty years of practice, following departures by 43 of its 45 partners and the failure of a merger with Nutter, McClennen & Fish of Boston.2" The trajectory of Finley, Kumble offers another cautionary tale. Founded in 1967, it had grown to include 47 lawyers in 1975 and 60 in 1978, which made it the 173rd largest law firm. Thereafter, growth was more rapid: 80 lawyers in 1979, 99 in 1980, 182 in 1981, 223 in 1982, 332 in 1983, 462 in 1984, 520 in 1985, 597 in 1986, and 684 in 1987. In each of these last three years it was one of the five largest firms. But this growth concealed enormous problems. It was financed in part by a debt burden that had grown to $83 million, borrowed to pay the huge partnership draws of those it had hired as rainmakers. The addition of nearly a hundred lawyers a year since 1980 had created rivalries and management problems. Marshall Manley, who became comanaging partner in 1983, left the firm three years later (although he remained of counsel, earning $1.3 million in 1987). Founding partner Steven Kumble effectively lost control of the New York office to Harvey Meyerson in February 1987. Despite its protestations of financial success, the firm stopped distributing profits to partners early in 1987. At the end of 1987, following the defection of at least a dozen partners, it appeared that 130 lawyers in the four Florida offices would secede to form their own firm; the remainder probably would divide into two other firms. Hugh Carey, former governor of New York and the firm's spokesperson, said that hiring "high-powered, affluent lawyers may be the worst mistake ever made." He has become executive vice-president of W.R. Grace & Co. and of counsel to Carey & Normile, a muncipal bond firm established with other former partners. Another founding partner is taking several lawyers to join the real estate department of Whitman & Ransom. Part of the Chicago office is being absorbed by the New York firm of Kelley Drye & Warren. The dissolution was final at the end of 1987, but litigation over assets and liabilities is likely to drag on for years.212 These accounts illustrate the instability of the large-firm market, although there still are no systematic studies. Among the 250 largest firms in 1987, 63 either engaged in mergers or hired partners laterally, and nearly half lost at least one partner to another firm or to business.213 We do know somewhat more about the lateral movement of individual lawyers, however. A 1975 study of Chicago practitioners found that 70 percent had held, or probably would hold, at least two jobs during their legal careers.214 The National Association of Legal Search Consultants stated that a lawyer with good credentials moves an average of three times before the age of thirty-five.215 Graduates of seven northeastern law schools had held an
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 average of 2 jobs, ranging from 2.5 for those who had graduated twenty-six years earlier to 1 for those who had graduated only four years earlier. 216 A more indirect index of the frenetic pace of lateral movement is the fact that legal recruitment firms or "headhunters," which first emerged in the late 1960s in response to a shortage of junior associates in New York, had multiplied to 83 in 1983, 109 in 1984, 145 in 1985, and 167 in 1987.217 These firms expected aggregate billings of about $30 million in 1984, calculated as 25 to 30 percent of the first-year salary of each lawyer placed.218 This would represent about a thousand placements a year, assuming the lawyers started at the conservative average of $100,000. In 1985, search firms placed more than 500 lawyers in Los Angeles alone, a majority in law firms with at least fifty lawyers and another 16 percent in house-counsel departments. One firm now mails the monthly newsletter Legal Exchange to 9500 Los Angeles law firm associates and house counsel; it contains classified advertisements from law firms seeking employees.219 Another firm has formed a separate company to advise law firms interested in mergers or acquisitions. And in 1984, about fifty placement firms established the National Association of Legal Search Consultants, which has been trying to draft a code of conduct and improve the image of the industry.220 Law firm demand for lateral hires strongly encourages the growth of the placement industry: a number of the largest law firms now host regular meetings with recruiters to encourage them to send applicants to their firms.221 Regionalizing, Nationalizing, and Internationalizing Law Practice. Intensified competition also has meant attempts to capture new clients or retain old ones by establishing branch offices. This is a very recent phenomenon. The twelve largest Chicago firms in 1979 had only two branch offices in 1960 and four as late as 1970, but they had twenty by 1980.222 Although there were virtually no branch offices in Washington, D.C., in 1970, within the next ten years 178 out-of-town firms had established such offices, employing 1800 lawyers; seven of these branches had grown to rank among the 25 largest firms in the District.223 By 1983, 247 out-of-town law firms had Washington branches.224 Among the 100 largest firms, the proportion of lawyers located in branch offices rose from 13.8 percent in 1978 to 23.7 percent in 1982 and 34.8 percent in 1987.225 My own calculations reveal similar growth (see Table 50). The number of lawyers practicing in branches in the 100 largest law firms increased nearly sixfold between 1978 amd 1987; their proportion of all lawyers in those firms rose from 12 to 31 percent. The proportion of firms with fewer than two branch offices fell from half in 1978 to only 11 percent in 1987; the number with more than three branch offices increased more than fivefold during this period (from twelve to sixtyone) . The proportion of firms with fewer than 10 percent of their lawyers in branch offices declined from nearly two thirds to just a sixth; the proportion with more than 30 percent of their lawyers in branch offices jumped from just a tenth to nearly half. Yet branching is restricted to a tiny fraction of firms in a relatively few locations. In 1980, 90 percent of all firms had an office in just one community, 7 percent had offices in two, and just 2 percent had offices in more. Only 516 (1 percent) of the
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 38,482 firms were multistate. The incidence of branching obviously varies directly with firm size. The proportion with offices in more than one community increased steadily from 14.3 percent of six- to ten-lawyer firms to 62.4 percent of firms with more than fifty lawyers. The proportion with offices in more than one jurisdiction increased from 2-4 percent of six- to twenty-lawyer firms to 47 percent of firms with more than fifty lawyers. Three out of every five lawyers in the ten largest firms practice in branches, one out of three in the 100 largest, and one out of five in the next 200.226 Branching also varies with location: 39 percent of District of Columbia firms were multistate and 7 to 10 percent of those in Virginia, Maryland, and Alaska; but in no other state was the proportion more than 5 percent. Two thirds of all multistate firms had offices in the District of Columbia, and nearly a third had them in New York City.227 Large national firms can attract business even in cities where they have no branches: a survey of corporate consumers of legal services in twenty-nine large and medium-sized cities found that firms with no local office increased their market share from 0.5 percent to 3.6 percent between 1984 and 1987.228 Many branches are located in sunbelt states or suburban high-tech industrial parks to continue serving retired individuals or corporate clients that have acquired subsidiaries in areas of rapid economic growth. 229 Between 1974 and 1980, twentynine New York firms opened branch offices in Florida.230 The New York firm of Kelley Drye & Warren recently merged with the established Miami firm of Smathers & Thompson to form a 330-lawyer firm, which was one of the twenty largest in the country.231 A New York firm established the first Los Angeles branch office in 1972; by late 1986, thirty-seven New York firms and at least fourteen from other cities had Los Angeles offices; thirteen of these contained more than twenty-five lawyers, and another eighteen had at least ten.232 Finley, Kumble of New York opened a Beverly Hills office in 1978; by 1986, it contained 133 lawyers, and the firm's San Diego branch had another 21.2M New York can be colonized as well as colonizer: Morgan, Lewis & Bockius of Philadelphia was one of the first to open a New York office in 1972; by 1986 it had seventy-five lawyers, and the firm expected it to surpass the home office. That year another seven firms from Los Angeles, Chicago, Cleveland, and Richmond, Virginia had New York offices containing more than twenty-five lawyers.234 An increasing number of major firms have branch offices outside the United States.235 And Japan has just concluded reciprocity agreements that will admit American lawyers for the first time since the Occupation; thirteen firms have established offices there.236 The largest American firm, Baker & McKenzie, is a truly international operation. In 1987, only 297 of its 946 lawyers were located within the United States, in such international trading centers as Chicago, New York, Washington, D.C., San Francisco, Dallas, and Miami. The remaining two thirds were in twenty-four other countries. It recently opened a branch office in Hungary, the first American law firm in a communist country (other than China).237 Since then Coudert Brothers of New York has decided to open an office in Moscow.238 Even if we exclude Baker & McKenzie (and Hyatt Legal Services, a legal clinic), twenty out of the next twenty-five largest American firms had a total of forty-eight foreign offices in eleven different countries.239 Expansion through branching is not confined to the largest firms in the largest
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 cities. One suburban Chicago firm specializing in personal injury defense has opened a ring of offices around the city because that is where tort actions are being filed, especially medical malpractice claims against hospitals.240 The rapid pace of real estate development in Orange County, California, between 1980 and 1987 stimulated a 50 percent growth in the number of lawyers (7000) working in firms of over 100, many of them branches of Los Angeles and even out-of-state firms.241 The two largest St. Louis firms, which had 32 and 65 lawyers in 1975, grew to 141 and 237 in 1986. The former expanded regionally, with offices in St. Charles, Missouri, and Belleville, Illinois, as well as Washington, D.C.; the latter, partly in response to its principal client (McDonnell Douglas), became national and international, with offices in Washington, New York, Los Angeles, Phoenix, London, and Riyadh. 242 In 1985 and 1986, the largest Indiana firm, based in Indianapolis, opened an office in Fort Wayne, the second largest city; contemporaneously, the second largest firm in the state (also based in Indianapolis) merged with a Fort Wayne firm. Two Fort Wayne firms responded by merging (to become the largest in the city) and opening an office in Indianapolis; a number of partners were encouraged to make lateral moves.243 In 1986, firms in both Durham and Charlotte, North Carolina, merged to become the largest in the state, with 108 lawyers in those two cities as well as Raleigh, focused on the "Research Triangle" created by three state universities and neighboring high-tech companies.244 The second largest firm in Providence, Rhode Island, with 91 lawyers, merged with a 25—lawyer Boston firm and planned to establish offices in all the major New England cities: Hartford, Connecticut, Portland, Maine, and a New Hampshire city.245 Overall, the number of out-of-state branches tripled between 1978 and 1983; by the latter year, 93 of the 100 largest U.S. firms had branches; these contained 25 percent of their lawyers—up from 13 percent five years earlier.246 In 1980, one law firm out of ten had offices in two communities, and 516 firms had offices in at least two states; among firms with 50 lawyers or more, nearly half had offices in at least two states. Among multistatc firms, two thirds had an office in the District of Columbia and a third had an office in New York. 247 Multistate practice has its own problems, however. To dampen resentment against carpetbagging, colonizing firms usually hire several local attorneys to work with those dispatched by the home office, or they acquire a local firm.248 But branch office lawyers may be less loyal to the firm and more likely to defect, taking valuable clients with them (partly because the home office may not treat branch office lawyers as equals); and billing rates, salaries, and work styles in the home office may create tensions elsewhere.249 Extending and Intensifying Capitalist Relations of Production. One of the distinguishing characteristics of large firms is their internal composition and especially their reliance on subordinate personnel: associates, paralegals, clerical workers, and experts in other fields. We saw earlier ("The Eclipse of the Independent Professional") that the proportion of the profession who were associates doubled between 1948 and 1980, whereas the proportion who were partners barely changed (sec Table 37). Between 1972 and 1977, the number of associates increased 37.1 percent, while the number of partners increased only 30.0 percent (see Table 43).
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 In absolute terms, the number of associates increased nearly fivefold between 1951 and 1980 (from 10,194 to 47,714), while the number of partners increased less than threefold (from 51,412 to 142,600), so that the ratio of all associates to partners grew from 0.21:1 to 0.36:1. In Illinois, the proportion of private practitioners who were associates increased from 20 to 33 percent between 1975 and 1982, while the proportion who were partners actually declined from 48 to 46 percent.250 Since most lawyers remain associates for only a small fraction of their careers, the proportion of entrants who pass through that status is much higher than these figures suggest. More than half of a sample of Chicago lawyers who graduated between 1971 and 1975 began practice as associates.251 Aggregate statistics tell only part of the story because associates are not equally distributed across law firms. First, there is geographic variation: California has the highest ratio of associates to partners, and the South has the lowest—possibly a function of the rate at which law firms in those two regions have been growing. Second, the associate:partner ratio varies directly with firm size. Firms with fewer than nine lawyers have the lowest ratio (0.48 nationwide), and firms with more than seventy-four have the highest (1.11), although the relationship is not unilineal in the middle of the spectrum.252 In 1967, the ratio increased steadily from 0.3 in firms with three lawyers to 1.3 in firms with fifty or more.253 In Illinois in 1975, the ratio was 0.3 in firms with two to four lawyers but almost twice as high in firms with ten or more; seven years later the disparity was 0.44 and 0.83.254 A national survey found that the ratio increased smoothly from 0.06 for firms whose annual receipts were less than $50,000 to 0.83 for firms with annual receipts over $1 million.255 Several firms have much higher ratios: large New York firms such as Davis Polk & Wardwell (3.29 in 1984) and Cravath, Swaine and Moore (3.8); rapidly growing New York firms such as Skadden, Arps (3.7 in 1978, 2.6 in 1984) and Weil, Gotshal & Manges (3.1 in 1984); and even a smaller New York firm such as Herzfeld & Rubin (3.3) or a Philadelphia firm like Liebert, Short, Fitzpatrick & Lavin (3.2).256 The ratio also has been increasing over time: from 1:1 in the fifty largest U.S. firms in 1975 to 1.6:1 in 1979; this growth is even more pronounced in New York (see Table 48).257 One large Chicago firm had twice as many partners as associates in the early 1950s and still had one and a half times as many as late as 1970.258 All of these patterns are shown in Table 49: the ratio increased significantly between 1975 and 1987, it is significantly higher in New York than in other cities and in the 50 largest firms than in those ranking 150 to 250 in size order. At least one reason for these high ratios is the indispensable contribution of associates to the extraordinary incomes large firm partners enjoy. No lawyer personally could generate the billings necessary to produce net partnership distributions that now approach, and increasingly exceed, half a million dollars a year. Even a partner billing 2000 hours a year at $300 dollars an hour (both of which figures lie at the outer limits of physical and economic possibility) would generate only $600,000, a good proportion of which would be consumed by overhead. A 1980 study by Price Waterhouse found that median partnership income in twelve of the largest New York firms was $242,685, although the median gross fees gencrated by all lawyers in those firms were only $184,000.259 And at the ten most profitable law firms in 1986, profits per partner (not actual partnership draws)
 
 192
 
 AMERICAN LAWYERS
 
 ranged from $520,000 to $1,440,000.26° Such astronomical profits cannot be merely a reasonable rate of return on capital investments, for these are trivial. In 1967, capital expenditures in all law firms with four employees or more were only 1.8 percent of total receipts.261 In Michigan that year they averaged $8000 per lawyer.262 In 1985, the median capital investment ranged between $11,000 and $18,000 per partner, depending on firm size.263 In 1986, firms with up to twelve lawyers reported an average capital investment of $25,478 per lawyer.264 In fact, partnership incomes reflect the surplus value law firms extract from associates—the disparity between the rate at which associate time is billed to clients and the salaries associates are paid—traditionally a ratio of about three to one.265 This practice is neither new nor accidental. Shortly after World War I, the managing clerks of the leading New York law firms entered into an agreement to fix the starting salaries of associates and not to hire associates away from each other—an agreement that lasted until the 1960s.266 Although firms naturally try to conceal information about levels of exploitation, it is .possible to attempt a crude reconstruction. Let us assume that beginning associates are expected to bill 1600 hours a year at $50 an hour, earning $80,000 for the firm. These are very conservative estimates. Even in far less competitive environments, all lawyers bill nearly that number of hours: a median of 1500 in South Carolina in 1969, 1450 in Florida in 1966, and 28.2 hours a week in Colorado in 1967 (or 1410 for a fifty-week year).267 A 1976 Price Waterhouse study found that Wall Street associates billed an average of 1667 hours annually. 26 " A 1985 survey of 150 medium-sized and larger firms found that the number of hours an experienced associate was expected to bill had reached 1760, a 17 percent increase since 1975.269 Yet in April 1985, when billing rates had also risen, the average associate starting salary was $26,000 and the median $25,000—less than a third of the income an associate generated.270 If we make the more realistic assumption that starting associates are billing 2000 hours annually at $75 an hour, they easily earn the firm more than three times their salaries, even though these now start at more than $50,000 at some firms. A 1982 survey found that associates were billing an average of 1700 hours, but those at Cravath, Swaine & Moore billed an average of 2100.271 A 1985 survey found that associates in firms with more than ten lawyers billed 40 hours a week (2000 hours for a fifty-week year) at $80 an hour, generating $160,000 a year in firm income.272 Another 1985 survey found that the upper quartile of associates were billing between 1908 and 2045 hours at rates ranging between $70 and $110 an hour, thereby producing nearly $200,000 in firm income but earning only $38,700 to $64,909 (depending on their years of experience).273 Altman & Weil found that associates billed 1694 hours in 1976, 1794 in 1985, and 1814 in 1986.274 And a survey of graduates of seven northeastern law schools found that all lawyers in private practice work a median of about fifty hours a week (though they billed fewer hours); this varied little by firm size, although smaller firms displayed more variation among lawyers, and it declined relatively little during the first sixteen years of practice.275 Although partners do bill at higher rates than associates, the difference is not nearly enough to account for their much larger incomes. In Maryland in 1974, partners in firms with fewer than nine lawyers billed at $50 an hour, while associates
 
 Differentiation
 
 Within the Legal Profession
 
 193
 
 billed at $38-50 an hour; in firms with more than nineteen lawyers, partners billed at $60 and associates at $40.276 Nationwide in 1976, billing rates at firms with two to six lawyers ranged from $34 to $60, depending on experience; in firms with forty lawyers or more the range was $36 to $85.277 In 150 medium-sized and larger firms in 1975, senior partners billed at only twice the rate of beginning associates but earned 5.4 times as much while working fewer hours; virtually the same relationship prevailed in 1985.278 A 1984 study found that the median maximum billing rates were $87 for associates and $134 for partners.279 The following year, senior partners billed at only 1.5 the median rate of associates but enjoyed median incomes 4.3 times higher.280 In firms with seventy-five lawyers or more, these ratios were 2.1 and 4.8.2S1 A national survey that year revealed even smaller differences: billing rates of $75 and $99 for all firms (1.3) and $80 and $116 for those with more than ten lawyers (1.4).282 A 1986 survey of the ten major cities suggested that large firm partners rarely billed even twice as much per hour as associates and often considerably less than that. 283 In firms with forty-one to seventy-four lawyers in 1986, the average hourly rate of partners with at least twenty years of experience was less than twice that of associates with fewer than two years of experience; in firms with two to eight lawyers the ratio was less than 1.5:1.284 A 1987 survey of large firms revealed that partner billing rates consistently were less than twice those of associates.285 Partners obviously have considerable interest in motivating associates to bill as many hours as possible. Firms require associates to keep more accurate time sheets than those of partners, and larger firms are more scrupulous about this than smaller.286 As clients have begun to resist further inflation of associate billing rates and competition to hire highly qualified graduates has driven up associate salaries, firms have resorted to other devices to increase hours billed. A Los Angeles firm pays a base salary to all associates and then adds a bonus for each hour billed above 1800.287 Two New York firms have tied annual bonuses to billable hours.288 As a result of both these incentives and intense competition for partnership, associates do bill more hours than partners. In Maryland in 1974, associates billed a mean of 1761 and partners 1668.289 In 178 large firms in 1978 the medians were 1620 and 1530.29l) A 1985 survey found that the median declined steadily from 1715 to 1799 for associates with less than ten years of experience to 1170 to 1634 for partners with ten to forty years of experience.291 A 1985 survey revealed that both partners and associates expected the latter to bill about 100 hours more a year.292 And Altman & Weil found that these expectations were accurate: the difference was 1694 versus 1549 in 1976 and 1794 versus 1685 ten years later.293 A detailed study of four Chicago firms found that, within each firm and specialization, associates averaged 76 more hours per year than partners (while all the lawyers averaged 2097 billable hours). 294 The degree of associate exploitation rather than differences in the quality of legal services (for which there is no evidence) must be part of the reason why partner income varies directly, and strongly, with firm size. Cravath, Swaine & Moore illustrates this clearly. It had 57 partners in 1986, only 4 of whom had joined the firm since 1983; these derived a significant portion of their profits from the work of more than 200 associates (a ratio of 3.6:1). Because few associates had any chance of making partner, twenty to twenty-five percent left each year; the
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 average tenure declined from 5 years in the mid-1970s to 3.7 years in 1986. Cravath has consistently been the first New York firm to raise associate starting salaries (perhaps since it held out such little hope of partnership). It could well afford to do so. When it increased them $12,000 in 1986, its partners had to absorb about $3 million a year in additional expenses without raising their billing rates. But since Cravath partners were estimated to earn an average of $700,000 to $800,000 annually, the $50,000 burden on each was tolerable.295 Numerous studies in a wide variety of settings have confirmed the relationship between firm size and partnership income. In downtown Chicago in 1975, average income ranged from less than $40,000 for lawyers in three- to four-person firms to more than $60,000 for those in firms with over fifty lawyers.296 A survey of all Illinois lawyers six years later found a continuous relationship between firm size and lawyer income, ranging from $26,000 for sole practitioners to $89,000 for lawyers in firms with ten or more.297 The 1982 Altman & Weil Survey of Law Firm Economics found that average earnings per partner increased from $67,184 in firms with two to six lawyers to $118,173 in firms with forty or more.298 Three years later that survey reported a range from $85,953 in two- to eight-lawyer firms to $104,873 in nine- to twenty-lawyer firms and $144,120 in firms with more than seventy-four lawyers.299 An April 1985 survey found that median partner income ranged from $48,000 in two-lawyer firms to $129,200 in firms with more than ten.300 This relationship between firm size and partnership income cannot be explained entirely by differences in partner billing rates. Although these were 42 percent higher in the largest firms than in the smallest, the income disparity was much greater.™ 1 In 1985, partners in firms with two to eight lawyers earned 2.3 times as much as associates, whereas partners in firms with seventy-five lawyers or more earned 2.9 times as much; partners in firms with two to eight lawyers billed at rates 1.4 times that of associates, whereas partners in firms with seventy-five lawyers billed at rates 1.9 times as high.302 Nor can the relationship be explained by differences in hours billed. Although lawyers in firms with twenty to forty lawyers billed an average of 200 hours more than those in firms with fewer than nine (1688 versus 1487 hours), the difference was not nearly enough to explain the earnings disparity. 303 Even in the Chicago firm of Kirkland & Ellis, where partners bill 2100 hours (more than associates), they would have had to charge an average of about $240 an hour to generate the earnings of $380.000 that equity partners enjoyed in 1984, allowing a conservative one third of their gross for overhead.304 Although associate salaries also vary directly with firm size, they do not consume all the additional surplus generated by the higher ratio of associates to partners in larger firms. In 1976, median associate starting salaries ranged from $12,000 in firms with fewer than seven lawyers to $17,000 in those with forty or more.30s A 1984 ABA survey found that median associate salaries varied from $18,940 in twolawyer firms to $31,000 in those with more than ten lawyers; the following year they ranged from $22,000 to $32,200.306 A 1981 survey of New York firms found that first-year associate salaries ranged from $20,000 in firms with fewer than ten lawyers to $38,000 in those with 100 or more; seventh-year associate salaries ranged from $36,100 to $57,800.307 A 1985 survey found that associate salaries increased steadily from $32,000 in firms with two to eight lawyers to $45,600 in those with more than seventy-four.30" Partnership earnings in firms with annual receipts over
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 $1 million were twice as high as the median, whereas associate salaries were only 1.2 times the median.309 To extract the maximum surplus from employed lawyers, firms have lengthened the period associates must serve before they are considered for partnership, reduced the proportion who become partners, and created (or revived) the status of permanent associate or salaried or nonequity partner.310 A survey of 150 mediumsized and large firms found that the tenure of an associate before becoming partner was 20 percent longer in 1985 than it had been in 1975.3" Another 1985 survey found that the average time to partnership was five years, but it was six years for women, six to seven years in firms with more than ten lawyers, and eight to nine years in 13 percent of the cases.312 In 1975, the length of time to partnership was longer in Baltimore than in the less urbanized portions of Maryland and longer in firms with nine lawyers or more than in those with just two.313 A 1987 survey of the five largest firms in each of seven major cities found that the length of time to partnership was more than six years in all but one, more than seven years in twentynine of the thirty-five, and more than eight years in four of the five New York firms.314 There is evidence, however, that the length of associateship in Chicago declined steadily from 7.5 years in the 1950s to 5.6 years for those who became partners between 1976 and 1980.315 Shorter tenure as an associate may indicate higher turnover rather than earlier partnership. The likelihood of becoming a partner varies directly with the firm's rate of growth and inversely with the ratio of associates to partners. Before 1960, about 35 percent of associates remained in their firms at least four years; after 1960, the proportion was only 20 percent.316 In nineteen of the twenty largest Chicago firms in 1979, 35.3 percent of associates hired after 1970 had left without becoming partners, staying an average of 2.3 years.317 The proportion of associates leaving their firms in the single year 1982 ranged from 12 percent in Chicago to 19 percent in San Francisco.318 In 1983, half of all Los Angeles associates and four fifths of New York associates left their firms without becoming partners.319 A 1987 survey of the five largest firms in each of seven major cities found that the proportion of associates who became partner was less than half in 31 of the 35, less than a third in 20, and just 10 to 17 percent in four of the five New York firms. A contemporaneous study found that eleven of the thirty largest New York firms granted partnerships to less than 15 percent of their associates.320 Firms that rely most heavily on associate billings to generate partner profits have sought to control this attrition in several ways. Some withhold a significant amount of associate compensation, awarding it as a discretionary year-end bonus, both to encourage greater effort (qualitative and quantitative) and to motivate associates to stay. In 1986, seventh-year associates received 25 percent of their compensation as a bonus at Shearman & Sterling, 23 percent at Milbank, Tweed, 20 percent at Paul, Weiss, 19 percent at Fried, Frank, up to 16 percent at Weil, Gotshal, and 16 percent at both Cravath and Davis Polk.321 Latham & Watkins of Los Angeles uses another technique: after two years, most of an associate's compensation is based on the firm's earnings.322 Ideally, of course, firms would like to keep associates in that status forever, and several have found ways to do so. The New York firm of Davis Polk abandoned its "up or out" policy in 1980 and now has eleven "senior attorneys"; several firms
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 in New York and other cities have followed suit.323 Only half of the 112 partners in Kirkland & Ellis share in the firm's equity.324 A 1985 survey of 150 mediumsized and large firms found that about a fourth had nonequity partners, 50 percent more than in 1975.325 Half of a 1986 sample of firms with seventy-five lawyers or more had at least two classes of partners, the lower of which enjoyed only limited rights to share in profits and management. 326 Some large firms have also created a second tier of associates, known as staff attorneys, who are given yearly contracts and told unequivocally that they never will be considered for partnership: Jones, Day hired thirty-six staff attorneys in 1985 at $30,000 a year, when they were paying new associates $52,000.327 Even less secure are the lawyers hired through temporary employment agencies for periods ranging from a day to several months. A Chicago placement service charges law firms $35 to $70 an hour—less than the employing lawyer will bill the client but more than the agency pays its employees. Temporary lawyers are between jobs, seeking experience, or, most commonly, women trying to balance career and family. 328 The growing disparity between partners and other lawyers in terms of their relative numbers, remuneration, job security, and participation in governance, combined with the progressive refinement of these distinctions, have increased the structural homology between large law firms and the corporations they serve. The competitive pressures generating these changes are likely to intensify. As law firms seek to cut costs to retain corporate clients with growing in-house capabilities, their reliance on subordinate personnel can only increase. Yet rising associate salaries have squeezed partnership earnings, particularly in the larger firms. Partnership earnings declined from half of gross fees in 1972 to little more than a third in 1980.32'' Partnership profits increased only 3 percent between 1984 and 1985, while associate starting salaries rose 6 percent and paralegal salaries 9.5 percent.330 Associate salaries increased 128 percent between 1976 and 1986, but partnership earnings increased only 78 percent (well below the 93 percent increase in the consumer price index).331 It is unclear whether large firms will be able to halt, much less reverse, falling profitability by exploiting subordinate lawyers more intensively or extensively. Associates are not the only subordinates. Lawyers have always relied on large numbers of clerical workers (see Tables 43 and 48). The advent of word processing and other office equipment (which more than tripled from 4 percent of law firm capital in the 1970s to 13 percent in 1987) has made such personnel more specialized and more efficient, but it has not necessarily replaced them.332 Responses from 188 of the 500 largest law firms in 1987 revealed that virtually all used a computer time and billing system, 170 had a separate word processing department, 70 percent of all secretaries used a word processor (up from less than 50 percent two years earlier), and the number of lawyers with their own or shared work stations more than doubled from 2858 (12 percent) in 1986 to 5872 (26 percent) in 1987.333 Yet there was virtually no difference between the ratio of support staff to lawyers (approximately 1:1) in 1976 and 1986, and it may even have grown in the largest firms.334 The salaries of nonprofessional employees constitute an important element of overhead; and, unlike that of associates, their time generally is not billed to clients. Indeed, personnel expenses were at least 58 percent of overhead for law firms with
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 more than three employees in 1967, and another 24 percent may be partly attributable to payroll.335 Because the production of legal services is a labor-intensive process, capital investment is low, as we have seen. Nonsalary overhead also is relatively low—20.5 percent of gross receipts in 1976,336 20 to 25 percent in 1985, depending on firm size.337 Efforts to keep salaries down have encouraged clerical employees to unionize, and a group of unionized employees recently engaged in the first strike against a law firm—ironically one that represented unions.338 The last decade or so has seen the multiplication of a relatively new category of employee, the paralegal, whose time is billed to clients, which generates profits rather than consuming them as overhead.339 A 1976 survey of Arizona lawyers found that 43 percent billed paralegal time separately and 48 percent included it in the bill for lawyers' services.340 In Illinois, the proportion of lawyers who billed the time of paralegal employees separately increased steadily from 24 percent of sole practitioners to 92 percent of firms with ten lawyers or more.341 Paralegals perform routine tasks, such as reviewing and indexing documents and doing limited amounts of legal research and drafting. By replacing secretaries (which many paralegals have been), they transform overhead into billable time; since legal secretarial salaries in 1984 averaged $17,520 ($21,168 on the West Coast), this can be a significant savings.342 By replacing associates, they dramatically cut salary costs and may allow the firm to increase its market share by lowering its fees. Unlike associates, furthermore, they need never be considered for partnership. In the early 1980s, there were an estimated 30,000 to 45,000 paralegals in the United States.343 The U.S. Census Bureau found that their numbers more than doubled between 1972 and 1977 (see Table 43). Rather than follow clerical workers by unionizing, they have aspired to the professional status of their employers by forming voluntary associations, one of which promulgated an ethical code in 1975 and established an examination and certification program the following year. But like most subordinate occupations, they have failed to professionalize. Neither of the two rival associations enrolled more than a fraction of all paralegals in 1982 (5000 belonged to the National Federation of Paralegal Assocations and 1600 to the National Association of Legal Assistants). A paralegal has little incentive to acquire the certification offered by the latter association, since it confers few advantages in hiring or promotion. The ABA has also sought to assert control over paralegals by accrediting training schools, but this effort to institutionalize subordination has been equally inconclusive, for only 57 out of the more than 300 institutions are accredited.344 One reason for the difficulty of professionalizing paralegals is that most are women in their twenties, who remain in the position three years or less before leaving to enter law school, begin other careers, or have children.345 The use of paralegals, like that of associates, varies with firm size. In a 1984 sample, 61 percent of firms employed paralegals, averaging 9.6 paralegals per firm. However, only 24 percent of two-lawyer firms had paralegals (an average of 1.5), compared with 48 percent of firms with three to ten lawyers (an average of 2 paralegals) and 93 percent of firms with more than ten lawyers (an average of 14.2 paralegals).346 In Illinois in 1982, the proportion of lawyers employing paralegals ranged from 14 percent of sole practitioners to 76 percent of firms with more than nine lawyers.347 In the largest 200 firms, the number of paralegals nearly doubled
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 between 1975 and 1978 and the ratio of lawyers to paralegal fell from 7.6 to 5.3.348 In 1987, the twenty-five largest firms contained 2800 paralegals; even at this rarified level the number of paralegals per partner varied greatly, from 2.24 at Skadden, Arps to 0.35 at Baker & Hosteller.349 A 1984 survey of 450 law firms found a ratio of 3.4 lawyers per paralegal, down from 4:1 the previous year.350 The ratio of paralegals to partners in the fifty largest firms more than doubled between 1975 and 1987, nearly tripling in New York; it was significantly higher in those firms than in firms ranked 200 to 250 in size (see Table 49). Although firms are little more forthcoming about the profits they extract from paralegals than they are about the exploitation of associates, it is possible to trace the general parameters of the relationship. The 1984 survey found that paralegals billed a median of 30 hours a week at $30 an hour. A 50-week year would generate $45,000 in revenue for the law firm. Median paralegal salaries began at about $17,000 and peaked at about $25,000.351 A 1985-86 survey reported a median paralegal salary of about $20,000.352 Thus, paralegals generate between two and three times as much income for their firms as they cost in salary (and require less overhead than associates). If paralegal time was billed at $50 an hour, as another study found, they would earn between three and more than four times their salary for their firms.353 In 1985, paralegals billed a median of 1344 hours annually at a median of about $40 an hour, generating $53,760 a year for their employers while earning a median salary of $22,030.354 Some support for the proposition that paralegals generate surplus value can be found in the relationship between their use by law firms and lawyer profits. The largest number of lawyers earning more than $75,000 a year employed one paralegal for every four to six lawyers, whereas the largest number of lawyers earning $35,000 or less used no paralegals (although the two categories had the same number of clerical workers per lawyer).355 Law firms with gross receipts below $50,000 had one paralegal for every 34.3 partners; those with gross receipts over $1 million had one for every 7.2 partners; by contrast, the ratio of partners per clerical employee ranged from 1.6 to O.4.356 In Arizona, the median income of lawyers who employed paralegals was $50,000, compared with $28,000 for those who did not.357 Law firms have begun to hire yet another kind of employee—the nonlawyer expert—in order to diversify their functions and expand their markets.358 The number and variety of such entrepreneurial activities is very impressive. Heron, Burchette, Ruckert & Rothwell, of Washington, D.C., employs more "government relations advisers" as lobbyists than any other law firm.359 The California firm of Lillick, McHose & Charles recently bought the top Sacramento lobbying firm and retained its seven employees.36" And the Miami firm of Sparber, Shevin, Shapo & Heilbronner has hired former Representative Louis A. "Skip" Bafalis, a nonlawyer who served ten years in Congress and several terms in the Florida legislature and ran unsuccessfully for governor.361 The Philadelphia firm of Pechner Dorfman Wolffe Rounick & Cabot has formed a consulting company to advise corporations on personnel practices.362 The Washington, D.C., firm of Arnold and Porter has created two subsidiaries: the Secura Group (led by the former chairman of the Federal Deposit Insurance Corporation), to advise banking clients, and APCO Associates, now a 50-person realestate advisory group.363 The Memphis firm of Borod and Huggins established one
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 subsidiary firm of investment bankers and another that provides educational services to lawyers.364 A small Chicago firm has created Operations Management Associates to advise its labor law clients on industrial engineering and cost and quality control.365 Kaye, Scholer, Fierman, Hays & Handler, of New York, established China Business Consulting Group Ltd. Hogan & Hartson of Washington, D.C., joined the Lash Group, which advises health care providers. It also has agreed with the former superintendent of the District's public school system to create an educational consulting firm.366 Howrey & Simon of Washington, D.C., formed Washington Economic Research Consultants to assist in antitrust, tort, and international trade matters. Sutherland, Asbil & Brennan joined Energy and Environmental Consultants Ltd., which has a former assistant secretary of energy as general partner and employs both lawyers and engineers.367 Alston & Bird of Atlanta created Peachtree Benefit Consultants.368 The Los Angeles firm of Paul, Hastings, Janofsky & Walker has founded Leasehold Technology Group, in which it owns a 75 percent interest, to handle real estate brokerage for major commercial tenants.369 The Atlanta firm of Asbill Porter Churchill & Nellis has opened an investment bank.370 The Washington, D.C., firm of Leftwich, Moore & Douglas has formed a joint venture with engineers and accountants to advise municipalities on problems associated with asbestos abatement. 371 Van O'Steen, a partner in the legal clinic that won the right of lawyers to advertise, has launched an enterprise that sells advertising and marketing skills to lawyers.372 A Houston firm specializing in product liability has hired an engineer to expand its expertise.373 The Los Angeles firms of Manatt, Phelps, Rothenberg, Tunney & Phillips and Mitchell, Silberberg & Knupp have invested some of their undistributed earnings in an office building, both for the prestige it confers and the income it earns.374 Although rules of professional conduct prohibit lawyers from entering into partnerships with nonlawyers for the purpose of practicing law, competitive pressures may encourage lawyers to seek their repeal. Both the District of Columbia and North Dakota have considered doing so.375 Bureaucratizing Management. The changes in the structure of large firms, traced here, have increasingly compelled them to adopt the bureaucratic forms of their corporate clients. Until recently, even very large firms tended to be quite casual about internal governance, sometimes doing without formal partnership agreements.376 But only small firms can still afford this luxury. In 1966, 37 percent of Florida firms with fewer than ten partners had partnership agreements, compared to 87 percent of those with ten partners or more.377 Because most Arizona firms still were quite small in 1976, only 39 percent had written agreements.378 Today, all larger firms have drafted such agreements.379 The growing complexity and size of law firms—the number and variety of employees, the magnitude and technological sophistication of the physical plant, and the size of the budget—have convinced many to hire professional managers, who may not be lawyers, to assume some of the tasks of the managing partner and executive committee.380 Full-time managers now administer nearly all large and medium-sized firms; some 5000 of them have formed the Association of Legal Administrators. 3S '
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 The final step in the transformation of the law firm from an association of professional peers to a bureaucratic, hierarchic capitalist enterprise would be the further separation of ownership and control through the sale of equity interests to nonlawyers. Both the District of Columbia and North Dakota have considered changing their ethical rules to allow this, although economists are divided over whether such a form would be feasible.382 Assimilating the Professional Firm to the Corporate Client. The large law firm emerged only a few decades after the corporations it serves. But it attained prominence within the legal profession long after the large corporation came to dominate the national economy, and its hegemony remains less complete. As late as 1947, 83 percent of firm lawyers practiced with just one or two others; by 1980, the proportion had shrunk to only 29 percent. In the last 20 years, both the number of large firms and their size have grown at accelerating rates. Many of the largest firms were founded within that period. Several now have gross annual incomes over $200 million, and their market share is expanding rapidly. Although there is reason to believe that costs of coordination have long since outweighed economies of scale, further growth is stimulated by mergers and acquisitions among clients, specialization, profitability, and status competition. Yet it is essential to reiterate that the visibility and preeminence of large-firm lawyers greatly exceed their numbers: in 1980, firms with more than fifty lawyers contained only 5 percent of the profession. The marketplace served by large firms today is far more volatile than it used to be, when lawyers and clients remained loyal to a firm forever. Some of the most spectacular growth has been attained through lateral hiring and mergers (which have spawned a whole new industry of search firms), but these unions are often very fragile. Although corporations do not change law firms the way they switch advertising agencies, the loss of a major client can compel major retrenchment and even dissolution. That ephemeral quality "reputation" crucially affects a firm's fortunes, attracting lawyers and clients when it is rising but producing panicked flight when it is declining. Firms seek to strengthen lawyer loyalty by withholding compensation for retirement; but tying compensation to productivity and business acquisition increases intrafirm tensions, and partners who are not pulling their weight may even be asked to leave. Until 1970, nearly all law firms consisted of a single office; only a few of the largest had a second small office in Washington. By 1987, a third of the 100 largest firms had multiple offices. Although most were in New York and Washington, branch offices had proliferated throughout the major American cities, across regions, in suburbs, and outside the United States. These moves were a response to the growth of governmental regulation, the concentration of capital, the nationalization and internationalization of the economy, and the market advantages associated with name recognition. There is every reason to expect this trend to continue and even accelerate. Yet branching carries serious risks: coordination becomes qualitatively more difficult (and expensive), and unity and loyalty are severely attenuated. Although increased profitability is not the only reason for law firm expansion,
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 it certainly is one of the most important. The extraordinary incomes of large firm partners cannot be explained by their capital investments (which are small), their billing rates (which are not that much higher than those of associates), or their billable hours (which are lower than those of associates). Rather, they are attributable in large part to the portion of associate billings (approximately a third) not consumed by associate salaries or overhead. Partnership incomes therefore are a function of firm size, specifically the ratio of associates to partners, which has been inflated by the rapid expansion of the profession during the last twenty years. Firms seek to extract more profits from associates in a number of ways: lengthening the period of associateship, distributing some compensation as year-end bonuses, tying other compensation to productivity, reducing the number of associates offered partnership, and creating a category of permanent associate. To do this, however, they must constantly increase associate starting salaries and offer comparable raises to more senior associates, which is squeezing partnership earnings—perhaps another example of the falling rate of profit. Firms have responded by adding lower tiers of employees: law graduates with poorer academic records from less prestigious schools, who will never qualify for partnership; and paralegals, whose services can be billed to clients at several times their salaries (displacing both the more expensive labor of lawyers and the overhead of secretaries, whose time cannot be billed). To the extent that women are overrepresented among associates, who leave without becoming partners or remain as senior attorneys, and even more among paralegals (almost all of whom are women), their entry into the work force has enhanced (or at least preserved) the earnings of male lawyers. Just as firms have grown in order to offer a full range of legal specialties and have established branch offices to serve geographically dispersed clients and appear before federal agencies, now they also are beginning to diversify outside of law practice in order to provide related services: financial advice and banking, real estate development, management consulting, and technological innovation. This dramatically illustrates the enterpreneurial character of American lawyers (especially when compared with other legal professions) and their growing interest in creating demand rather than merely responding to it. These efforts are too recent to assess; but their success would run the risk of submerging lawyers within large multiservice firms, which they no longer control. The size, geographic dispersion, and vertical stratification of large firms have compelled them to adopt more bureaucratic structures of governance. Lawyers have accepted these constraints so compliantly—indeed, eagerly—that they cannot even see them. A leading partner in a large Chicago firm insisted "there really is a great deal of personal freedom. . . . There is no problem of a lack of individual freedom except in the case of the crazy person."383 Informal understandings have been replaced by detailed partnership agreements. Partners have hired professional managers, often nonlawyers, to run the firm as a business enterprise. Several jurisdictions are even considering allowing law firms to sell equity interests to nonlawyers. Given its size, the number and hierarchical organization of its employees, their importance in generating profits for partners, the diversification of tasks, the proliferation of branch offices, the greater importance of capital investments from undistributed profits, the bureaucratization of management, and the progressive
 
 202
 
 AMERICAN LAWYERS
 
 separation of ownership and control, the large law firm increasingly resembles its corporate clients far more than the traditional ideal of the independent professional.
 
 Professional Stratification We saw earlier that a profession composed almost exclusively of private practitioners has fractured into a minority of independent professionals and a majority divided among half a dozen distinct categories of employed lawyers, each of which has little in common with any of the others. Now we see that even the professional core, composed of independent practitioners, has fissioned into what Heinz and Laumann call two hemispheres.384 These diverge markedly along every conceivable dimension. Despite the myth of the lawyer as generalist, lawyers have actually been specializing for many years, though the degree of specialization varies greatly. In the early 1960s, Joel Handler found that only 17 percent of the lawyers in a small midwestern city devoted at least half of their time to a single area of practice, and only 5 percent devoted three fourths of their time.385 By contrast, Jerome Carlin reported that 70 percent of New York City lawyers were 50 percent specialized and 40 percent were 75 percent specialized.386 Some 20 years later, Donald Landon discovered significant differences in the degree of specialization when he compared lawyers in Springfield, Missouri (pop. 150,000), with those in the more rural communities of that state; one reason was that 87 percent of the latter practiced alone or in two- or three-person firms.387 Similarly, in Arizona in 1976, the proportion of lawyers reporting a specialty was greater in Phoenix (65 percent) than in communities with fewer than 300,000 people (27 percent).388 The New York figures are not untypical of urbanized environments: comparable levels of specialization characterized California in 1960 and Chicago in the 1970s.389 One study found that 87 percent of Chicago lawyers devoted at least 25 percent of their time to a single field.390 A second investigation reported that 15.5 percent of Chicago lawyers worked exclusively in one area, and another 14.4 percent did significant work in two, whereas less than a fourth performed significant work in more than three.391 Yet even within a large city like Chicago, specialization varied dramatically with firm size: the proportion doing significant work in just one field ranged from 4.5 percent of sole practitioners to 17.3 percent of lawyers in firms of fifty or more; the proportion doing significant work in five fields or more ranged from 11.1 percent of lawyers in firms with fifty or more to 37.5 percent of sole practitioners.392 Nationwide in 1972, the proportion of lawyers who derived at least 25 percent of their income from a single field was three times as high among those in large firms (with receipts over $1 million) as among those in small firms (with receipts of $50,000 to $99,000); five years later it was more than five times as high among those in large firms as among those in very small firms (with receipts of $30,000 to $49,000) (see Tables 41.b and c). Lawyers are divided not only by the degree of specialization but also by its content. They specialize in both clients and subjects.393 In 1967, sole practitioners with no lawyer employees derived 64.8 percent of their receipts from individuals and only 19.6 percent from businesses; by contrast, firms with twenty to forty-nine lawyers derived only 6.0 percent of their receipts from individuals and 77.6 percent
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 from businesses; this gulf persisted throughout the 1970s and actually widened for most categories of practice (see Table 44).394 Eighty-five percent of rural Missouri lawyers, almost all of whom practiced alone or in very small firms, earned more than half their income from individual clients.395 There is little overlap between the two hemispheres: only 56 of the 699 respondents in the 1975 Chicago study (8 percent) devoted more than 25 percent of their time to personal business and more than 25 percent to corporate practice. Chicago securities lawyers derived 61 percent of their business income from major corporate clients, but divorce lawyers earned only 4 percent.396 Nationwide, law firms with receipts over $1 million derived 59.9 percent of their 1972 income from specializing in banking and commercial law, corporations, insurance law, personal injury defense, patent, trademark, and copyright, real estate, taxation, and wills, estate planning, and probate—all matters that concern businesses or wealthy individuals; firms with receipts of $50,000 to $99,000, by contrast, earned only 13.2 percent of their income from such specialties; five years later the proportions remained 56.0 and 12.8 percent—only 8.2 percent for firms with receipts of $30,000 to $49,000 (see Tables 41.b and c). Furthermore, the sole practitioners and smallfirm lawyers, who disproportionately represent individuals, do not specialize: firms with receipts of $50,000 to $99,000 in 1972 earned only 5.1 percent of their income from specializing in criminal law, domestic relations or personal injuries; five years later the proportion was virtually the same (5.2 percent), and just 3.9 percent for firms with receipts of $30,000 to $49,000 (see Tables 41.b and c). The shift during the last half-century from solo to law firm practice, and the growth in the size of those firms, has constituted a redistribution of legal services from individuals to businesses. Nonsalaried lawyers earned 48.5 percent of their gross income from individuals and 52.1 percent six years later; because individuals generally pay lower fees than businesses, the proportion of lawyer time devoted to individuals was even higher.397 Between 1947 and 1949, Pennsylvania lawyers earned 70 percent of their income from personal legal services to individuals.398 But the proportion of effort devoted to individuals quickly began to decline. In 1947, 71 percent of all lawyers earned more than half their fees from individuals; seven years later the proportion had fallen to 67 percent.399 In 1972, the proportion of its income a firm earned from individual clients varied inversely with its size (as measured by total receipts): firms earning up to $30,000 received 80 percent of their income from individuals, but firms earning more than $1 million received only 20 percent.400 Between 1972 and 1982, the proportion of total fees private practitioners earned from individual clients declined from 52.3 to 44.7 percent.401 Today, the two categories of clients represent approximately equal investments of effort—hence their characterization as hemispheres. In 1975, Chicago lawyers devoted 47 percent of their time to corporations and 45 percent to individuals and small businesses (see Table 44). The latter category, however, remains a composite; defined more narrowly as the response to "personal plight," legal services to individuals represent only 18 percent of total lawyer effort. 402 Even these proportions are somewhat misleading, because the time invested by lawyers serving corporate interests must be multiplied by the greater productivity achieved by their more numerous support personnel, sophisticated office equipment, and greater specialization.403
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 Of course, even lawyers who represent individuals generally serve only the more privileged strata. In 1960, only 5 percent of New York City lawyers served a clientele whose median income mirrored that of the general population; 70 percent served a clientele whose median income was twice as high and 46 percent a clientele with four times the median income.404 In Chicago in 1975, the clientele of lawyers devoting more than 25 percent of their time to securities matters contained no blue-collar workers, but that of lawyers devoting more than 25 percent of their time to divorce was 38 percent blue collar.405 Lawyers also specialize by subject matter: family and criminal law, torts, and house sales in one hemisphere; corporations, taxation, trusts and estates, and commercial real estate in the other.406 In the mid-1950s, most Wisconsin lawyers indicated that their predominant work was in substantive areas of interest to individuals: probate (12 to 13 percent), negligence (7 to 8 percent), domestic relations (6 to 7 percent), and title work (6 to 7 percent); only small proportions of lawyers identified their predominant work as subjects primarily relevant to businesses, such as foreclosures (9 to 11 percent) and collections (7 to 11 percent).407 In the late 1950s, Jerome Carlin found that 45 percent of New York City lawyers earned the largest part of their income from business law, whereas 51 percent earned the largest part from probate, personal injury, real estate, matrimonial, criminal, workers' compensation, and individual taxation.408 Studies in Florida, Pennsylvania, and New Jersey in the 1960s found that 70 percent of lawyer income was derived from probate, real estate, and personal injury work.409 Lawyers in these two hemispheres also differ in the number of clients they serve and the duration of the lawyer-client relationship. In 1975, Chicago public utilities lawyers represented a median of just 3 clients a year, whereas plaintiffs' personal injury lawyers served 151 victims.4"1 In Illinois in 1982, only 12.4 percent of lawyers concentrating in the personal sphere devoted more than 25 percent of their time in the previous year to a single client, compared with 50.6 percent of lawyers concentrating in the corporate sphere.411 In the early 1980s, rural Missouri lawyers handled a median of 400 matters a year, some as many as 800.412 Partly as a consequence, these two categories of lawyers relate differently to their clients. Because the clients of large firms are repeat players, who provide a constant and significant share of the firm's business (and an even larger share of the work of individual lawyers), because corporate executives and wealthy individuals are as highly educated as their lawyers and their social equals or superiors, and because corporations often have house counsel who can oversee the work of outside lawyers, clients are the dominant actors in this relationship. A 1980 study of 224 lawyers at four large Chicago firms found that 84 percent had never refused any client or task on moral grounds.413 Interviews with thirty-three attorneys in large Boston firms revealed only two moral objections: to a weapons manufacturer and to a school board engaged in laying off teachers (from a lawyer married to a schoolteacher).414 By contrast, numerous accounts of sole and small-firm practitioners have demonstrated the ways in which they dominate their one-shot individual clients, who generally are experiencing crises, legally naive, of lower social status, and unlikely to bring additional business.415 Statements by two personal injury lawyers vividly illustrate the character of the latter relationship:
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 Because the client is ignorant, I don't let my clients think. If you look for guff from your clients you'll get it. I tell the client that I will do all the worrying about the case—period!... A little education is a dangerous thing. Just let the client know that the problem is in the hands of an extremely competent counsel.416
 
 Even legal services lawyers display this kind of paternalism, despite the fact that it violates their ideology: [We] preach client autonomy, but in reality, it's a little impractical when the client isn't educated or doesn't know the system so she can make choices. After the 450th case, where all the clients make the same kind of decision, you've been through it, you feel that you might as well make the decision for the next client.
 
 Lawyers in the two hemispheres perform different functions for their clients. In Missouri, rural lawyers spend 64 percent of their time conferring with clients, whereas urban lawyers spend 30 percent of their time in researching and preparing briefs, 25 percent negotiating, and only 15 percent conferring with clients.418 Chicago lawyers specializing in securities work never appear in state court, whereas Chicago divorce lawyers make 15 appearances a month. 419 The structure of practice is also very different. Within the Chicago bar in 1975, 61 percent of divorce lawyers practiced alone and none practiced in a firm with as many as thirty lawyers, but three fourths of securities lawyers practiced in firms with thirty or more lawyers, and none was a sole practitioner.420 In Illinois in 1982, 43 percent of lawyers concentrating solely on the personal sphere practiced alone and 56 percent merely shared offices (but not profits), whereas 64 percent of those concentrating exclusively on the corporate sphere practiced in firms with at least ten lawyers.421 Solo practice was a very small business, indeed: in 1967, 58 percent of sole practitioners had no employees at all, and another 39 percent had fewer than four.422 The hemispheres differ markedly in the origins of their lawyers and the prestige they enjoy. Only 15 percent of Chicago securities lawyers attended local law schools, compared with two thirds of divorce lawyers; 45 percent of securities lawyers attended elite law schools but no criminal lawyers.423 Jews were 14 percent of securities lawyers but 56 percent of divorce lawyers; Catholics were 9 percent of divorce lawyers but 53 percent of criminal lawyers.424 Professional prestige (as ranked by lawyers) varied inversely and strongly with the amount of time lawyers spent on pro bono matters and the number of individual clients they served—both of which were higher for sole and small-firm practitioners. The law firm emerged during the first half of this century largely in response to client demands for office work, with the result that the amount of time lawyers devoted to litigation may have decreased; but litigation has been a growth area within large-firm practice in recent years and one that enhances the prestige of both the firm and the litigator.425 This may partly explain why house counsel, who traditionally referred complex litigation to outside firms, enjoyed
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 less prestige, although both the practice of referrals and the relative ranking may be changing (see "House Counsel").425 Prestige varies directly with several other characteristics associated with large firm practice: intellectual challenge and technical expertise, the rate at which legal rules change, the reputation for ethical conduct, membership in the Republican Party, graduation from an elite law school, stability of clientele, and degree of specialization. Prestige varies inversely with such characteristics of solo and small-firm practice as the lawyer's freedom of action (paradoxically, since this is a measure of professional autonomy) and the proportion of lawyers who are Jewish.427 Andrew Abbott has advanced the generalization that professional prestige is a function of professional purity and thus varies inversely with the degree to which the professional is contaminated by direct contact with social problems.428 There is an enormous range of variation in lawyer income (which also correlates with prestige, if sometimes weakly).429 Indeed, as we saw in Chapter 8, incomes are dispersed more broadly among lawyers than in any other profession. The great divide separates sole and law firm practitioners. Even within the Harvard Law School class of 1911, partners reported earning 2 to 3 times as much as sole practitioners ten to twenty years after graduation.430 In 1933, law firm partners in New York earned 2.8 times more than sole practitioners ($6490 versus $2310); 37 percent of sole practitioners but only 17 percent of firm lawyers earned less than $2000; the proportions earning more than $10,000 were 9 percent and 36 percent.43' In 1935, law firm practitioners made twice as much as those in solo practice; as the economy began to emerge from the Depression two years later the ratio was more than 3:1.432 Although sole practitioners averaged $7200 in 1952, 19 percent earned less than $3000 and only 4 percent more than $20,000.433 Even at the height of the postwar boom, many sole practitioners barely eked out a living. In 1967, more than nine out of ten earned gross receipts of less than $30,000: 17.6 percent less than $5000, 12.9 percent from $5,000 to $9,999, 11.9 percent from $10,000 to $14,999,11.3 percent from $15,000 to $19,999,16.3 percent from $20,000 to $24,999, and 20.4 percent from $25,000 to $29,999. By contrast, half of all principals in firms with at least four employees earned more than $32,000.434 Five years later, three fifths of sole practitioners with at least one employee still grossed less than $50,000: 4.4 percent less than $10,000,11.7 percent from $10,000 to $19,999, 16.1 percent from $20,000 to $29,999, and 29.4 percent from $30,000 to $49,999.435 Lawyer income varies even more strongly with number of employees and firm size.436 In 1954, lawyers in firms of nine or more earned five times as much as sole practitioners.437 In Virginia in 1961, partners in firms with six to seven lawyers earned 2.4 times as much as sole practitioners ($29,604 versus $12,224).438 In 1967, the top decile of partners in law firms with at least four employees enjoyed net incomes nine times higher than those in the bottom decile. In 1967, partners in firms with fifty or more earned 1.55 times as much as sole practitioners with at least four employees; in the top decile of each category the disparity was more than 4 to 1; in the bottom decile it was almost 10 to 1,439 Income also varies directly with other characteristics of large-firm practice, such as a high degree of speciali-
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 zation and a predominantly business clientele.440 A recent survey of graduates of seven northeastern law schools found that median income increased steadily: from $25,000 for sole practitioners to $46,000 for those in firms with more than eightyfour lawyers, in the cohort who had graduated four years earlier; from $35,000 to $123,000 in the cohort graduated eleven years earlier; from $41,000 to $160,000 in the cohort graduated sixteen years earlier; and from $60,000 to $200,000 in the cohort graduated twenty-six years earlier.441 Income also varies with city size, but this variable is probably a surrogate for firm size, since the larger firms are located in the larger cities.442 Of course, income is also a function of both age and • 44"^ experience. Because income varies directly with both firm size and age, it is the senior partners in the largest firms who earn the truly astronomical incomes. According to one source, four or five partners in each of the fifty largest firms earned $200,000 to $500,000 in 1972.444 Another claimed that senior partners in the largest New York firms averaged $161,000 in 1978.445 The two named partners in the New York firm of Shea and Gould each took $646,000 in partnership earnings in 1982.44S And a 1984 ABA survey found that the median income for partners in all firms with more than ten lawyers was $129,200 and the average $162,400.447 Few move between the two hemispheres of private practice. Among Chicago lawyers surveyed in 1975, only 9 percent of those who began in firms with fewer than ten lawyers had moved to larger firms (only 3.6 percent to firms with thirty or more), and only 12 percent of lawyers who began in firms with thirty or more had moved to smaller firms (only 6.5 percent to firms with fewer than ten).448 A study of graduates from seven northeastern law schools found that within each cohort (graduates of four, eleven, sixteen, and twenty-six years), retention rates were higher at the two extremes of firm size than in the middle.449 Although historians and sociologists have found evidence of the continuous stratification of the legal profession from the colonial period to the present, the two hemispheres are more differentiated and polarized today than ever before. Their members vary greatly in the degree to which their practice is specialized. Some lawyers serve a clientele of working-class and middle-class individuals, and others serve businesses and wealthy individuals, but few serve both categories. The growth in the size of law firms parallels a shift in the distribution of legal services from individuals to businesses. Lawyers serving these different clienteles specialize in different subject matters. Some provide brief, transitory representation or advice to many clients, whom they tend to dominate; others form enduring relationships with a few, who tend to dominate them. The two categories perform different functions and appear in different courts and agencies. These divergences in the content of legal practice closely reflect variations in structure: both between sole and firm practitioners and among firms of different sizes. Family background and prelegal and legal education influence who enters each hemisphere. Background variables and practice structure, in turn, affect lawyer prestige and income, which are increasingly polarized. In what other profession do some members earn fifty times more than others? Once a lawyer has entered one hemisphere it is virtually impossible to move to the other.
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 One Profession or Many? The Dilemmas of Collective Action The fission of the legal profession—into employers, employees, and the self-employed; public and private sector employees; teachers, judges, and practitioners; and firms differentiated by size, status, income, clientele, subject matter, and function—creates serious obstacles to collective action. For more than a hundred years, the American Bar Association has been the only instrument through which the profession could speak with a single voice. As we have seen, however, membership is not compulsory and the ABA exercises no authority either directly over lawyers or indirectly over those state bars that do regulate the profession. The ABA never has attracted even half of all lawyers, in sharp contrast to the English Law Society and General Council of the Bar, which enroll virtually all private practitioners and a substantial proportion of employed lawyers (see Table 32).450 Furthermore, the historical conservatism of the ABA hardly induces newer entrants to join.451 Local associations engender the same suspicions. Between 1954 and 1974, a higher proportion of the Chicago Bar Association than of the practicing bar were the children of fathers in the professions (particularly law) and technical occupations, had attended elite law schools, were firm practitioners (rather than in solo practice, government or house counsel), and were white.452 As women and racial minorities have overcome legal and social barriers to enter the profession in significant numbers and as the proportion of younger lawyers has grown with the erosion of supply control, these new recruits have invested their energies in other voluntary associations that express their interests more forcefully. The National Bar Association enrolled 8500 black lawyers in 1985 and had gained economic self-sufficiency after a period of relying on federal government grants.453 Younger lawyers have always been less interested in the established professional associations: in 1934, lawyers with less than five years of experience were 28 percent of the New York bar but only 17 percent of the New York County Lawyers' Association; those with less than ten years of experience were 59 and 42 percent, respectively.454 Not only demographic changes split the professional associations; the growing structural and functional divisions among lawyers also create sharply divergent interests. Within both the ABA and state and local bar associations, these differences are expressed as tensions over governance, which has never been representative of the organizational membership, much less of the profession as a whole.455 The ABA leadership is dominated by older lawyers at the expense of younger, law firm partners at the expense of sole practitioners, graduates of elite law schools, and private practitioners at the expense of lawyers employed in the public sector.456 In 1986, its thirty-six-member Board of Governors included no minority lawyers and only one woman.457 As the Chicago Bar Association absorbed an increasing proportion of local practitioners, the selection of its governing body became more oligarchic: it began as direct nomination and election at the annual general meeting, then limited members to voting on an official slate chosen by the Nominating Committee, and finally abandoned the charade of an election when the official slate was unopposed. It became virtually impossible for insurgents to attain office.458 Not surprisingly, leadership positions in the Chicago Bar Association were held disproportionately
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 by graduates of elite law schools and lawyers earning high incomes; 20 percent of securities, patent, and public utilities lawyers had held such positions, compared with only 5 percent of criminal defense and personal injury lawyers.459 A detailed study of the CBA Board of Governors between 1950 and 1974 revealed that the average age (fifty years) was much higher than that of the profession, 71 percent of the governors were the sons of parents both of whom had been born in the United States, 56 percent were the sons of fathers who were professionals or managers, 20 percent were members of the fifteen largest firms (which contained only 6 percent of the local bar), and only 10 percent were employed in business or government (about half the proportion of the local bar).460 The unrepresentativeness of governance was explicitly recognized (and perhaps entrenched) by the reservation of seats for relatively powerless categories: beginning in 1936, 20 percent of all committees (except the pivotal Candidates Committee) was reserved for those under thirty-six years of age (who then constituted more than 50 percent of the profession!); one of the forty-four seats on the Board of Managers was set aside for a black in 1956 and another for a woman in 1959.461 One response to unrepresentative governance within a professional association is apathy. ABA membership among Virginia lawyers in 1961 varied from 41 percent of those earning less than $5000 a year to 92 percent of those earning more than $30,000.462 Active participation in state bar associations is very limited. In 1973, only 3 percent of Wisconsin lawyers served on committees of the unified (i.e., mandatory) state bar association (2 percent in 1981) and just 15 percent attended the annual meeting; only 25 percent participated in the activities of local voluntary bar associations.463 Involvement varies with status. The proportion of California lawyers who had participated actively in the (mandatory) state bar association in the two or three years preceding 1960 varied from 33 percent of lawyers employed in government or business to 39 percent of sole practitioners, 41 percent of law firm associates, and 53 percent of partners.464 Another response to unrepresentative governance is the formation of rival associations. Less than ten years after the founding of the Chicago Bar Association in 1874, a group of younger, better-educated attorneys from ethnic and religious minorities established the Law Club of Chicago.465 The New York County Lawyers Association represents sole and small-firm practitioners, whereas the Association of the Bar of the City of New York represents larger firms. The St. Louis Bar Association split into two groups, one dominated by the plaintiffs' personal injury bar and the other by lawyers representing insurance companies and corporations.466 The membership of the Chicago Bar Association differs significantly from that of the Chicago Council of Lawyers (founded by younger attorneys in 1969), in politics, ethnicity, religion, age, income, law school attended, and type of practice.467 On a national level, the Association of Trial Lawyers of America claims 65,000 members, most of whom represent plaintiffs in personal injury matters; its positions on legal ethics, damages, and tort liability often differ widely from those of the ABA.468 The Defense Research Institute serves lawyers on the other side in personal injury cases. The American Corporate Counsel Association, created in 1982 by lawyers employed in corporations, had enrolled 7000 members by 1987. The National Association of Criminal Defense Lawyers had 5000.469 And there are associations of judges, law teachers, and government employees.
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 Bar associations seek to avoid controversial political issues: integrated bars because compulsory membership may violate freedoms of association and expression; voluntary bars because they fear the loss of members. Thus, the Chicago Bar Association embraced a position of legalism in response to both the anticommunist attack on civil liberties during the McCarthy era and the subsequent movement for civil rights.470 Internal divisions forced the Wisconsin State Bar Association to withdraw from the judicial selection process as early as 1963 and to refund dues money that had been spent on other political activities.471 The Chicago Bar Association and the Chicago Council of Lawyers have clashed over the evaluation of judges running for election.472 The conservative Washington Legal Foundation has sued both the ABA and the U.S. Department of Justice to curtail the ABA's role in judicial selection.473 Similar controversies over the permissible scope of bar association activities have arisen in Michigan, New Mexico, Idaho, and the District of Columbia.474 Courts have limited the power of the Florida and California Bars to use compulsory dues for purposes other than "improving the administration of justice."475 In response, lawyers have created voluntary Political Action Committees (LAWPACs) in Arkansas, Illinois, Minnesota, Ohio, Wisconsin, Michigan, South Dakota, Utah, and Washington, to separate professional and political activities.476 There is every reason to expect further proliferation of voices and heightened disharmony. The legal profession may be divided not only by political ideologies but also by economic self-interest. As more lawyers become employees or dependent on government to pay their fees, professional associations may retreat into economism or be displaced by trade unions. The latter already have emerged in legal aid organizations, among government employees, and even in private law firms.477 Indeed, it is particularly ironic that the California State Bar's thirty-three lawyer employees who investigate and prosecute disciplinary cases belong to the Service Employees International Union and recently struck for 23 days to demand higher wages, thereby paralyzing the already backlogged regulatory process.478 Union representation of employee interests can engender employer retaliation and heighten class consciousness. A legal services lawyer described negotiations between her union and the program: "during bargaining sessions we were treated like shit by management, at the table and in the office.. . . People began to say They think we're workers!' And then they realized that we were workers."479 American lawyers have encountered repeated difficulties in speaking with a single voice. The first obstacle was geography: the size of the country, the dispersion of its population, and regional differences all made organization difficult. Thus, the earliest professional associations emerged within the major cities, and counties often organized before states, whose bar associations remained weak until they acquired the power to compel membership, starting in the 1920s. The American Bar Association was not only geographically remote from most practitioners and unable to mobilize government coercion to require membership but also only loosely articulated with the state associations, which were either self-regulating or positioned to influence the state legislatures and supreme courts that had regulatory power. As the nation urbanized and integrated both economically and politically, distance ceased to be a major obstacle to collective action. But voluntary associ-
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 ations still failed to attract significant segments of the profession. Younger lawyers may feel unrepresented or preoccupied with career pressures. As the generation gap widened in the 1960s and 1970s, they formed alternative organizations in the major cities. Women and racial minorities, particularly the latter, have also responded to their sense of exclusion by creating associations in which they are not mere tokens. Lawyers at the lower end of the prestige and income hierarchy have always remained either outside the established associations or uninvolved in their activities. In some cities they have created rival groups. Just as the membership of local, state, and national associations is unrepresentative of the profession, so their governance also is unrepresentative of the membership and thus doubly unrepresentative of the profession. Older white males from privileged backgrounds, who graduated from elite law schools and practice in large firms are overrepresented. Even when organizational structures exist, professional differences of background, practice setting, income and prestige, and ideology inhibit collective action. Potentially powerful inclusive organizations are paralyzed by internal divisions, lapsing into the passivity of the lowest common denominator either out of fear of lawsuits from members smarting under compulsion or defections by those who belong voluntarily. Organizations that are relatively exclusive and homogeneous may be able to attain the unity of purpose essential to action but lack the political or economic resources to be effective. The other organizational form is illustrated by the narrow economism of trade unions of lawyers employed by government and specialist associations pursuing parochial interests. If American lawyers today are less divided by geography and federalism than they were 100 or even 50 years ago, they are more divided by stratification, heterogeneity of background, and differentiation of practice environment.
 
 10 Reproducing the Profession
 
 Law School Socialization The extensive differentiation within the legal profession requires a mechanism for allocating law graduates to roles and socializing them within those roles. The law school has performed both functions ever since it emerged as gatekeeper to the profession at the beginning of this century. In recent years, it has grown in importance as a device for distributiong an ever more diverse student body among increasingly varied careers, with dramatically different rewards. At the same time, these first jobs have acquired greater influence as informal apprenticeships socializing novices into particular professional subcultures. At first glance, law school appears to be a powerful socializing agent. It has been extraordinarily uniform and changeless since the case method triumphed shortly after the turn of the century and part-time schools were eliminated several decades later. 1 In 1925-26, first-year students at such major law schools as Chicago, Michigan, Yale, Columbia, and Harvard all were instructed in large sections (median 152, mean 148), just as they are today.2 The casebook, consisting largely of appellate decisions, is the dominant reading matter in first-year courses, and some variant of the Socratic method prevails everywhere.3 Even when Yale Law School was most vehement about situating law in a social context, a 1948 study found that 70 percent of the student body took the basic courses that prepared them for a business law practice, while fewer than 20 percent took the remaining 65 to 70 courses and seminars offered each year. 4 Teachers and texts present the law as a coherent, comprehensive system of rules produced by an invisible process of democratic consensus that strips them of all political content. These rules provide unambiguous answers to all questions. Uncertainty, where acknowledged, is resolved by "balancing" equally legitimate values. Rules are criticized, if at all, only in terms of ostensibly apolitical criteria, such as the Constitution, the legal process, and now economic concepts of market efficiency.
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 Most students experience law school, particularly the first year, as intellectually monolithic, emotionally overwhelming, and personally transformative. Numerous empirical studies have found heightened symptoms of obsessive-compulsion, anxiety, depression, and hostility, beginning in the first six months of law school and persisting throughout the entire three years, even influencing the first two years of practice.5 Yet there are reasons to doubt that the long-term effect of law school is as great, or as uniform, as students protest and fictional accounts continue to insist. If the resources devoted to legal education are any index of the intensity of the socialization process, it is an extremely diffuse experience. The number of students per faculty member has always been very high. At Harvard, it grew from 40 in 1895 to 78 in 1925. In that latter year it was even higher elsewhere: 103 at Columbia, 112 at Dickinson, 150 at Albany, and a staggering 283 at Buffalo. 6 At Cumberland University Law School, the largest institution in Tennessee in 1938, there was one full-time law teacher for every 217 students and one teacher for every 72.7 A 1940 survey of 99 of the 108 ABA-approved schools found that the annual expenditure per student ranged from $251 at the smaller schools to $374 at the larger.8 At all law schools in 1948-49 there were 52 students for each full-time teacher and 36 students per teacher (if part-time teachers are included as one-fourth of a full-time teacher); the mean annual expenditure per student was $293.9 In 1956-57, there was an average of 16.5 students per full-time teacher and a median of 22; the average first-year class was 60 students and the median 51.10 These numbers strongly suggest that most students interact with faculty only in large groups, although institutions also socialize students in other ways, such as peer pressures. Students encounter law school only after they have been thoroughly imbued with some variant of American culture for at least twenty years.11 Legal education presents only one of the many images of the law to which they have been exposed through the mass media—although most have had less direct experience of law than medical students have had of medicine, notwithstanding the fact that a sixth of all law students have a lawyer parent and half have a lawyer relative.12 Law students may be a self-selected group who emphasize thought over emotion or are tough-minded rather than tender-minded, but their basic moral values do not seem to change significantly during the three years.13 Furthermore, the increasing diversity of the law student body, particularly the presence of older students (many with advanced degrees and extensive career experience), women, and racial minorities—who together constitute more than half of the enrollment—renders the culture of the law school less monolithic.14 When members of the University of Michigan Law School classes of 1976 through 1979 were questioned five years after graduation, 10 percent of the women but only 3 percent of the men said they had entered law school with a strong determination to work in government or legal services and remained faithful to that ideal. 15 Perhaps the most significant effect of law school is to convince those who enter without a commitment to practicing law (about 20 percent of a 1961 sample) to decide to become lawyers.16 The strongest reason for questioning the influence of law schools, however, is their inability to immerse students in what Goffman calls a total environment. 17 Law schools are permeated by external pressures, most notably the bar examination and the job market. Despite the fact that bar examination pass rates rose steadily
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 from the 1930s to the early 1980s, law students continued to choose their courses in anticipation of what would be examined, spending 85 percent of their three years on "bar" subjects.18 An analysis of the curricula at smaller law schools found that they correlated strongly with the subjects examined on the bar examination in thirty-six of the forty-eight institutions; even at Yale, reputed for its innovation, 75 to 90 percent of student time was devoted to traditional subjects.19 Students also exert pressure on their teachers (through course evaluations that influence tenure, promotion, and self-respect) to focus on what students expect the bar examination to test. At the same time, the fact that bar examination cram courses are widely available (major cities offer several competitors) and almost universally taken allows students to reduce their investment in law school, particularly after the first year. Thus, the shadow of the bar exam pervades law school from the first day, reminding both students and faculty that the true purpose of legal education is the memorization of rules that can be regurgitated and quickly forgotten.
 
 The Rationalization of the Labor Market The influence of the job market is more recent but probably more powerful. It may be difficult from our present perspective to remember that "jobs" for lawyers are a mid-twentieth-century novelty. Samuel Williston asserted that no one in his Harvard Law School class of 1888 could obtain a paying position in the year after graduation. 20 Significant numbers of graduates used to set up practice on their own, perhaps sharing space with another lawyer. 21 The proportion of new admittees who began practice as employees of other lawyers was only 39 percent among New York lawyers with one to four years of experience in 1935, 32 percent among California lawyers with one to two years of experience in 1933, and 24 percent among Wisconsin lawyers with one to two years of experience in 1936 (which suggests that it varied inversely with the degree of urbanization). 22 Among the 1119 California lawyers admitted in 1929, 1930, and 1931, slightly fewer than half (555) worked as law firm employees; even among those who did, a fifth of the total (222) were allowed to retain all the fees they collected from clients, and only 9 kept none.23 Among college seniors who hoped to attend law school in the fall of 1961, 43 percent expected to be self-employed.24 As late as 1969, three fifths of law students expected to be self-employed and only a fourth anticipated jobs; yet just six years later the proportions were reversed.25 One reason for this change was that jobs became both more available and more attractive.26 Today, virtually every graduate expects to start as an employee: in the decade 1974-84, less than 4 percent of the 90 percent of graduates who began work immediately after law school started as sole practitioners; in 1985, less than 3 percent did so.27 Thus, the job market has become the central preoccupation of law students. Until recently, job-hunting occurred at the very end of the 3-year course and took place outside law school. It certainly did not resemble a freely competitive labor market; positions were obtained primarily through personal contacts. Among those admitted to the Wisconsin bar in 1934, 38 percent secured their first positions through family and friends, 31 percent through individual initiative, 7 percent through previous work experience, and very few through relatively universalistic
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 means: just 14 percent through their law schools and none by answering advertisements.28 Among the 555 California lawyers who were admitted between 1929 and 1931 and began their careers as law firm employees, half used personal contacts (191 had social connections and 84 had business connections). Although the California State Bar Association created a clearinghouse for young attorneys seeking jobs, and many graduates registered, only one law firm ever even inquired, and it hired no one.29 Similarly, when the New York County Lawyers' Association and the Association of the Bar of the City of New York collaborated to create a Lawyers Bureau in 1947, there were 8.9 job seekers for every potential employer.30 In response to a 1950 questionnaire asking law firms across the country whether they had openings for young lawyers, 63 percent said they had none and only 20 percent answered affirmatively.31 A contemporaneous survey of 3300 Virginia lawyers found only eleven firms interested in hiring recent graduates.32 As late as the 1960s, thirdyear students sought jobs primarily by knocking on law firm doors during the Christmas vacation. Harvard did not even have a placement office in 1947.33 In 1949, thirty-six law schools spent a total of $80,600 on their placement offices, an average of only $2239 per school.34 But as contacts and personalistic criteria succumbed to the combined effect of enormous increases in numbers (of both applicants and employers), law firm demands for greater technical competence fostered by heightened competition, and law student attacks on discrimination, the hiring process was rationalized and institutionalized within the law school. Harvard's placement office arranged visits for sixty-four potential employers in 1950-51; Michigan's hosted 697 in 1984, more than ten times as many at a school that was slightly smaller and less prestigious.35 Today, the fall semester of the third year is consumed by on-campus interviews and "call-backs." At Michigan, the total number of interviews increased from 7000 in 1974 to 14,000 in 1984 (at least 20 per student if the entire second- and thirdyear classes participated); about 75 percent of students report that they obtained their jobs through this process. The number of interviewers at the University of Virginia increased from 292 in 1971 to 782 in 1984. Second-year students averaged twenty-three on-campus interviews apiece, and some attended more than fifty.36 Columbia has a computer data base of hundreds of law firm resumes, which are constantly updated, and it is thinking about extending its services to alumni seeking lateral moves.37 Indeed, recruitment has become so disruptive of the educational process that some law schools suspend classes for a week during the fall semester in order to make time for that activity.38 Some students are taking advantage of their market power to combine interviewing with vacations, when they have little or no interest in working for the firm paying the bill.39 Law ultimately may follow medicine in taking the next step toward rationalizing its labor market: a central computerized clearinghouse. Canadian law students seeking articles (a mandatory postgraduate apprenticeship) with 113 Toronto law firms participated in such a program for the first time in the fall of 1986; and a Cambridge, Massachusetts, placement firm has tried to organize something similar in Boston.40 Law firms are beginning to cooperate on their own: five large firms from New York, Philadelphia, Phoenix, Chicago, and Baltimore hired Human Resource Services Inc. to interview 394 candidates at 18 non-Ivy League schools.41 And consortia of law firms in Phoenix and Philadelphia have dispatched joint
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 interviewing teams to promote their cities as good places to live.42 The Association of American Law Schools has joined with the National Association of Law Placement Inc. to create a proposal for regional job fairs to replace both on-campus interviewing and call-backs.43 To attract law students and get to know them better before offering them positions as associates, law firms have also been employing clerks during the summer after their second year, at least since the 1960s. Large firms pay clerks extraordinary salaries, up to $1000 a week in 1984, while entertaining them royally and giving them interesting work and light workloads.44 In 1986, Shearman & Sterling paid summer clerks $15,500 for ten weeks.45 A very high proportion of second-year summer clerks are offered jobs on graduation: 88 percent at the twenty-five largest firms in 1987, ranging from 73 to 100 percent at individual firms. About half the clerks accept such offers (the percentage ranges between 40 and 78 percent at different firms), and more return after judicial clerkships.46 An annual survey of large-firm summer associates consistently confirms that they are strongly attracted by the combination of high salaries, stimulating work, and an active social life.47 As a result, second-year students now participate as actively as third-year students in the fall hiring season. Many students even find legal jobs at the end of their first year—almost 75 percent at Michigan—although some of these are unpaid. Consequently, the job market now permeates the consciousness of first-year students as well. Since World War II, only a tiny proportion of law students have formally studied part time in order to work full time; but a large proportion actually do work during the term in order to earn money, gain experience, and get a headstart on job hunting. In a 1956-57 survey of eighty-five law schools, twenty-four (28 percent) reported that fewer than 25 percent of their students worked during the term, forty-one (48 percent) reported that 25 to 49 percent worked, seventeen (20 percent) reported that 50 to 64 percent worked, and three reported higher proportions.48 More than half of the 1960 graduates of several elite schools (except Yale) had worked while students, though not necessarily in legal jobs; the same was true of 1970 graduates (except at Pennsylvania), although the proportion had declined somewhat.49 A more detailed investigation of student employment in 1975-76 found that a third of all students were employed at any given time (and many more at some point during their three years in law school); two thirds of these worked in lawrelated jobs. The proportion employed varied inversely with law school status, however: 19 to 25 percent at elite schools, compared with 41 to 47 percent at regional public institutions. Nearly a third of these students worked more than fifteen hours a week, which significantly reduced the amount of time they spent on their studies.50 A survey of University of Utah law graduates of the 1970s and early 1980s disclosed that 55 percent had held nonlegal jobs while attending law school and 90 percent had held legal clerkships either during the term or in the summers between terms; of the latter, 87 percent of the graduates surveyed and 76 percent of the current students had clerked during an academic semester. The largest proportion (86 percent) of those clerking did so to gain practical experience (although they actually spent most of their time on library research and obtained little feedback from their employers). A plurality agreed that "by comparison to
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 clerking, law school was boring" (47 versus 35 percent). Nearly half (43 percent) reported that the clerkship led directly to a permanent job offer.51 Among alumni of seven northeastern law schools, 18 percent were hired after graduation by an employer for whom they had worked during law school, and the proportion was greater among more recent graduates/ 2
 
 Allocation to Roles Within the opportunity structure defined by the job market, law schools continue to play a significant role in allocating students to positions and simultaneously shaping student values. The first step in the sorting process is the admission of applicants. The kind, status, and quantity of formal education lawyers attain has always affected their subsequent careers. A study of New York lawyers between 1928 and 1932 found that college graduates enjoyed average incomes almost 50 percent higher than nongraduates ($5220 versus $3570). Similarly, those who studied law full time earned incomes more than 50 percent higher than those who studied part time ($5140 versus $3355). Fewer than half of college graduates were sole practitioners, compared with almost two thirds of nongraduates (46 versus 63 percent), and the difference between full- and part-time law students was almost as pronounced.5' A 1939 Michigan study found that sole practitioners were twice as likely as law firm associates to have attended a part-time law school and significantly more likely to have attended and graduated from college.54 Among Jewish lawyers in New York City in 1937, the 498 who had attended schools at the bottom of the hierarchy (St. Johns or Fordham) enjoyed a median income of $1357; the 1761 who had attended middle-status schools (New York Law School, NYU or Brooklyn Law School) earned a median income nearly twice as high ($2389); and the 491 who had attended elite law schools (Yale, Cornell, Harvard, or Columbia) had a median income nearly three times as high ($3784).5S A 1948 study found a strong correlation between the kind of legal education lawyers acquired and their prior educational attainments. The proportion with some college education declined from 82 percent of graduates of ABA-approved law schools to 56 percent of graduates of unapproved law school and only 25 percent of lawyers who had not attended law school. In the same three categories, the proportion who had graduated from college was 52, 23, and 4 percent, respectively.56 Law school, in turn, had a significant influence on later careers. In 1928, the alumni director of Suffolk Law School, an unapproved part-time Boston institution, surveyed its graduates, eliciting a response from 450 out of 1516. None belonged to the elite State Street firms; a few worked in local politics or for businesses, and many remained in the nonlegal jobs they had held before they studied law; but the vast majority were in solo practice or small firms. In 1930, members of the Harvard Law School class of 1911 reported an average income of $27,732 ($41,634 for those in partnerships); by contrast, a national income survey the previous year found that all lawyers averaged only about a third as much after fifteen and twenty years of experience ($7654 and $9682, respectively).57 These differences persisted half a century later: in the decade 1972-82, 70 percent of the
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 associates hired by the top thirteen Boston firms were from Harvard and only 4 percent were from Suffolk.58 Among the lawyers listed in the 1949 Martindale Hubbell Law Directory, the proportion who had not attended law school declined from 29 percent of sole practitioners to 17 percent of lawyers employed in government or business and 14 percent of law firm partners. The school a lawyer attended was equally significant: 42 percent of Harvard Law School graduates but only 17 percent of Brooklyn Law School graduates were law firm partners, and there were similar differences in the proportions who were associates (11 versus 2 percent) and sole practitioners (43 versus 79 percent).59 In both 1957 and 1962, 71 percent of the partners in the twenty largest Wall Street firms were graduates of Harvard, Yale, or Columbia Law Schools.60 A 1969 study found that law school status varied inversely with the proportion of graduates in solo practice and directly with the proportion in law firms, firm size, and lawyer income/'1 A study of Chicago lawyers in the late 1970s found that among high-status securities law specialists, 45 percent had graduated from elite law schools and only 14 percent from low-status local schools; among divorce practitioners, by contrast, the proportions were 11 and 65 percent, respectively.62 A 1982 survey of lawyer income that divided law schools into four status categories found that graduates of the top schools earned 36 percent more than those in the bottom category at the beginning of their careers ($34,000 versus $25,000) and 18 percent more after seven years in practice ($53,300 versus $45,000).63 Graduation from a prestigious law school is not the only predictor of career success. Grades have become the consuming preoccupation of almost all students. This is not a new phenomenon. A 1935 survey found a significant correlation between the law school grades and subsequent incomes of University of Wisconsin law graduates between 1904 and 1931.^ In Colorado in 1967, lawyers who claimed to have been in the top quarter of their classes reported a median income 24 percent higher than the rest of their classmates ($17,680 versus $14,233).65 The comparison with medical school is instructive. Although it has long been more difficult to enter medical school than law school, competition is less intense among medical students than law students. At the University of Pennsylvania in 1952, 19 percent of medical students but 74 percent of law students reported experiencing a great deal of competition.66 Grades have become so important that law students have begun to lie about their records, compelling some employers to demand official transcripts.67 The Illinois Supreme Court recently disbarred a University of Michigan Law School graduate who had falsified his transcript to obtain a job at Kirkland & Ellis and apply for a teaching position at DePaul University College of Law.68 Judicial clerkships have become a further selection device—a one- or two-year elite apprenticeship mediating between law school performance and subsequent career—which absorbed 12 percent of graduates in 1985.69 Federal clerkships are the most valued postgraduate credential: the editors-in-chief at fifteen of the twenty leading law reviews began clerkships after graduating in 1986.70 Competition is intense, and applications must be completed by the spring of the second year. Harry T. Edwards of the District of Columbia Circuit, whose clerks have gone on to clerk for eight Supreme Court Justices, receives 500 to 1000 applications a year and interviews 20 to 40 students for three positions.71 Virtually all of the thirty-
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 one clerks who began work at the Supreme Court in 1987 had completed a clerkship with a lower federal court judge; more than a third had graduated from Yale or Harvard. Two thirds entered large firms on leaving the Court, three began to teach, three joined the government, and two did public interest work.72 Academic performance strongly affects student career choices because those who do well can aspire to the extraordinary financial rewards of large-firm practice. The New York firm of Cravath, Swaine & Moore, which has been a bellwether in the past, paid 1986 law school graduates $65,000 to start—$99,000 for those who had served as clerks to U.S. Supreme Court justices.73 Rosenman, Colin, Lewis & Cohen, which had denounced the Cravath move and initially refused to follow, publicly caved in six weeks later, and at least fifteen comparable firms followed.74 A mid-sized New York firm soon upped the ante to $70,000.75 A year later two of the leading Chicago firms raised their starting salaries to $60,000, although Los Angeles remained almost $10,000 lower.76 In the fall of 1987, starting salaries at the 250 largest firms averaged $65,600 in New York, $57,600 in Washington and Chicago, $53,200 in Boston, $52,700 in Los Angeles, $52,400 in Philadelphia, $51,300 in Atlanta, $51,100 in Dallas, and $50,000 in Houston and San Francisco.77 Cravath raised its 1987 starting salary to $71,077.78 Firms also compete for graduates by touting partner contact, paralegal support, childcare, immediate litigation experience, public interest opportunities, and vacation condominiums.79 A Minneapolis firm has bucked the trend of demanding long hours in exchange for high wages by allowing associates to work two thirds of the year for 60 percent of their usual salary.80 When starting salaries increase, those of senior associates also must be raised: in 1986, seventh-year associates in the highest-paying New York firms earned between $130,000 and $140,000, including bonuses of more than $30,000.81 One reason for the inflation of associate salaries is that large law firms now must compete with investment banks, not only in lateral hiring but also in filling first jobs, and they are losing significant numbers of the best law graduates to the prospect of engineering major deals and earning salaries that are two to three times what large law firms pay. 82 Given the material rewards and status of large-firm practice, it is hardly surprising that most law students quickly lose interest in subjects like criminal and family law or in jobs with a government agency, prosecutor's office or public defender.83 When members of the University of Michigan Law School classes of 1976 through 1979 were surveyed five years after graduation, only 10 percent of women and 15 percent of men reported that they had entered law school intending to work in firms of fifteen lawyers or more; by graduation, however, 36 percent of the women and 44 percent of the men had such plans; of the large number who entered law school without any career plans, half had chosen large firm practice by the end of their three years.84 Between 1977 and 1982, the proportion of Stanford Law School graduates beginning practice in firms with more than fifty lawyers ranged between 36 and 46 percent.85 More than half the 1986 UCLA Law School graduates who had full-time legal jobs by the end of their third year were going to work for firms with more than fifty lawyers, and more than 70 percent were entering firms with more than twenty-five lawyers. By contrast, only 3 of the 256 UCLA Law School graduates of 1987 who responded to a survey at the end of their third year (1.2 percent) had taken public interest jobs.
 
 220
 
 AMERICAN LAWYERS
 
 The last decade and a half has seen a secular decline in the proportion of law graduates entering public interest work. Although 21.5 percent of 1974 graduates took government or public interest jobs, only 14.6 percent of 1983 graduates did so, a drop of almost a third, while the proportion entering private practice increased from 52.2 percent to 60.4 percent; there was little change two years later. The proportion of graduates entering firms with more than fifty lawyers increased from 7 percent in 1979 to 19 percent in 1985 (although these firms contained only 5 percent of all lawyers in 1980). In the class of 1985, the fifth of graduates who were over thirty years old were more than twice as likely as all graduates to enter government (26.6 versus 12.7 percent).86 The proportion of University of Michigan Law School graduates entering private practice increased from 65 percent of the classes of 1971 and 1972 to 89 percent of the classes of 1983 and 1984, while the proportion entering government or legal services fell from 17 to 5 percent. Much of the decline was attributable to changes in women's careers: 67 percent of women in the class of 1981 were in private practice five years after graduation, compared with 42 percent of those in the class of 1976.87 Among the alumni of seven northeastern law schools, the proportion of those who began working for legal services programs declined from 11 percent of those who had graduated sixteen years earlier to 4 percent of those who had graduated four years earlier.88 A survey of secondand third-year law students at Chicago, Georgetown, and NYU in 1986 and 1987 revealed that at least 89 percent rated geographical location, type of practice, reputation of employer, nice people, and atmosphere and salary as very important or moderately important in selecting an employer, but only 24 percent rated pro bono practice very important, and 43 percent rated it moderately important. 89 If law graduates are attracted to large firm practice by high salaries, they are discouraged from taking low paying government and public interest jobs by the substantial debts they have accumulated during seven years of postsecondary education. In 1975-76, just under a million undergraduates or recent graduates owed more than $2 billion in student loans; ten years later, more than 4 million students and graduates owed more than $9 billion (both in constant 1985 dollars); law graduates owed an average of $25,000.90 Members of the University of Michigan Law School classes of 1971 and 1972 graduated with an average college and law school debt of $3100; members of the classes of 1980 and 1981 owed an average of $9400, and those in the class of 1987 an average of $19,100.91 Among Harvard law graduates in 1986, the average indebtedness for legal education alone was $27,200; for those with undergraduate debts, the total was $32,800. In 1978, Harvard offered students who took low-paying jobs a two-year moratorium on loan repayments. Ten years later it agreed to assume all legal education loan repayments for graduates who earned less than $20,000 (a fairly safe bet!) and all payments above 6 percent of the lawyer's income for those earning $20,000 to $29,000. But though several elite schools have established similar programs, few graduates have taken advantage of them.92 One reason may be that income differentials are too great to be ignored by any but the most dedicated (or the independently wealthy). A 1973 study concluded that lawyers sacrificed $8840 a year (28 percent of their income) to work in a public interest law firm and $18,410 (44 percent) to work in a legal services office.93 This gap has yawned wider in the last fifteen years. Starting salaries were $16,000 in
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 large New York firms, $13,300 in the federal government, and $12,500 in the District Attorney's Office or Legal Aid in New York in 1972; but fourteen years later large New York firms were starting associates at $65,000, while the federal government was paying only $27,000, the District Attorney and Legal Aid only $25,000, and some public interest law firms the same.94 The average salary for all first law jobs in 1985 was $29,224; New York firms with more than 100 lawyers offered $49,027, and large firms in other major cities were not far behind, but public interest jobs paid only $19,976; there were 14,328 entry-level jobs in law firms but only 787 in public interest careers.95 The Revival of Apprenticeship Law school thus plays an important role in justifying the allocation of graduates among careers that offer very different rewards. The vast majority of graduates remain in law-related jobs throughout their working lives. A 1975 Chicago survey found that law retained a higher proportion of entrants than almost any other profession, at all ages: 84 percent at age thirty-five, 67 percent at forty-five, and 56 percent at fifty-five.96 A survey of seven northeastern law schools found that 87 percent of their graduates remained in law, decreasing from nearly 90 percent of those only four years after graduation to little more than 70 percent of those who had graduated twenty-six years earlier. 97 Given the nonprofessional content of much legal education and the enormous variation among legal careers, further socialization must occur within the first job (and at the beginning of each subsequent job). We know very little about this process in many sectors of the profession, such as teaching or employment in government or industry, although accounts of solo practice, legal aid, and prosecutors' offices sometimes discuss the early years.98 A 1975 survey of a variety of large employers revealed that they had regularized procedures governing apprenticeship and career advancement. Most used formal evaluations in deciding whether or not to retain and promote lawyers: 72 percent of the Fortune 500 corporations, 83 percent of the 105 largest law firms, 90 percent of federal agencies employing at least thirty lawyers, and 70 percent of both state attorneys general and city attorneys of the fifty largest municipalities. 99 We do have anecdotal information about the experience of being a law firm associate.100 And since more than half of all 1983 law graduates were employed in private practice (almost two thirds of all those employed and almost three fourths of those employed in law), and more than a third were employed in firms with more than ten lawyers, the position of law firm associate represents a significant environment for postgraduate socialization.101 Furthermore, although 70 percent of Chicago lawyers held at least two jobs during their legal careers, there was a strong relationship between first and subsequent jobs, and large firms retained a higher proportion of their entrants than any other category: 77.9 percent remained within large firms and 91.2 percent within private practice.102 Although the best law students enjoy a seller's market, carefully comparing the blandishments law firms offer (summer clerkships, starting salaries, and fringe benefits), associates are much more the captives of those firms, passively accepting
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 the raises and bonuses subequently awarded as clues to the progress they are making toward partnership. (The increase in lateral mobility among firms and between private practice and corporate counsel, aggressive headhunting by search firms, the proliferation of branch offices, and the possibility of launching a boutique firm may be encouraging greater assertiveness among associates.) The enormous difference between associate salaries and partnership shares (sometimes more than 10:1) symbolizes both the subordination of the former and the rewards that follow from accepting it gracefully. A study of associates at four large Chicago firms found that they received less than a fifth of their work from client contact and more than four fifths from a superior in the firm; partners, by contrast, received 60 percent of their work directly from clients.103 Associates remain in this status for many years: a median of 6.7 in 320 firms across twelve cities, 7.6 in New York, and as long as 10 in some firms (but perhaps less than 5 in those with fewer than three lawyers).104 Therefore, associates do not acquire significant responsibility for either intrafirm governance or clients' affairs until their early thirties or even later. Furthermore, the prize of partnership is elusive. In the more selective firms, only one or two out of every ten beginning associates become partners. 1()5 At the New York firm of Dewey, Ballantine, Bushby, Palmer & Wood, only 1 percent of the associates hired in 1973 and 1974 were partners in 1984; at Cadwalader, Wickersham & Taft the proportion was only 9 percent; but in other New York firms it was 40 percent.106 In 1983, associates in firms with 100 lawyers or more had a 52 percent chance of becoming a partner.107 And across the nation, a survey found that 77 percent of associates become partners: 80 percent in firms with fewer than eleven lawyers, 74 percent in those with fifty or more. 108 Those not offered partnerships often remain indebted to the firm for help in obtaining positions in the office of house counsel of a client or in a smaller firm that represents the same clients; and some are invited to remain as permanent associates—27 percent of those denied partnership. 109 Robert Nelson traced the careers of ninety-one lawyers who left four Chicago firms with more than fifty lawyers between 1970 and 1979 (45 percent of all who left): forty-one of these (45 percent) still practiced in law firms (twenty-one in firms of two to nine lawyers, ten in firms of ten to twenty-nine lawyers, and ten in larger firms); twenty-nine (32 percent) were house counsel; and only twenty-one (23 percent) had other positions (ten sole practitioners, seven government employees, and four law teachers).110 Thus, the long and painful postgraduate apprenticeship in the law firm teaches the associate that extraordinary rewards will be granted by those in absolute power to some of those who display total obedience and work compulsively. Not surprisingly, 85 percent of the partners at four large Chicago firms were committed to practicing there for the rest of their careers (compared with only 51 percent of associates).111 For many, however, those rewards are not enough. Research is just beginning to uncover the considerable dissatisfaction among private practitioners. The National Association for Law Placement found that one out of four associates surveyed expected to change jobs within two years, including many who were very satisfied or somewhat satisfied, primarily because they saw insufficient potential for advancement. Women were much less satisfied than men, largely because they felt they were not respected (they also made much less money). Dissatisfaction was
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 highest among those in firms with three or four lawyers and lowest in mediumsized firms with twenty-one to sixty lawyers.112 An ABA survey confirmed that dissatisfaction was greatest among lawyers in very small or very large firms: the former complained of insufficient intellectual challenge and financial rewards, the latter of political intrigue, too little time for themselves, and the absence of a warm personal atmosphere.113 Among the graduates of seven northeastern law schools, more than three fourths had left their first jobs, a third of these because of job dissatisfaction; movement was significantly more frequent among those who began in law firms.114 Career counselors report that lawyers are more dissatisfied than other professionals and often seek to leave law altogether.115 The Institutionalization of Reproduction As recently as a hundred years ago the legal profession reproduced itself through a simple, informal process: an apprentice worked in a lawyer's office until he felt ready to set up practice on his own. In recent decades, however, the increasing heterogeneity of entrants, the differentiation and stratification of legal roles, and the greater technicality and specialization of legal work have required a much more elaborate complex of institutions, both to socialize lawyers and to allocate them to positions within the professional hierarchy. As law schools displaced apprenticeship at the turn of the century, they became the primary socializing agent. Their very homogeneity allowed them to prepare lawyers for what effectively was a single role—solo or small-firm practice. By the 1940s, the two strata of law schools that Alfred Reed described and applauded in the 1920s had been replaced by a monolithic uniformity arrayed across a hierarchy of status differences: all schools taught virtually the same curriculum in large classes using the Socratic method to analyze appellate cases and ranking students by means of written examinations that tested their ability to spot issues in complex factual hypotheticals. Law students today experience their schooling, particularly the first year, as personally transformative, to a degree unparalleled among undergraduate or graduate students. Nevertheless, empirical research shows little change in basic values, which is consistent with the diffuse atmosphere of the large classroom, the lengthy socialization law students have already undergone, the considerable influence of the media in shaping conceptions of law, and the effect of self-selection and competitive admission in narrowing the range of entrants. At the same time, the women, racial minorities, and older students—who together now constitute a majority of law students—may be more resistant to the culture of this alien environment. Furthermore, the socializing effects of law school are now permeated by the threat of the bar examination (which strongly shapes what professors teach and students learn) and the job market (which defines what careers are worth pursuing). If law school has declined in importance as a socialization mechanism, it has grown in importance as a device for allocating graduates to roles. This is a fairly recent development: until World War II, at least two thirds and perhaps as many as three fourths of all law graduates went directly into practice by themselves; clients, not employers, determined their career success. Today, a mere 3 percent of graduates begin to practice alone, while all the rest seek jobs (or continue their
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 education). Consequently, the labor market has become an overwhelming influence on law students. Well into the 1950s, graduating students sought employment through personal contacts, individual initiative, and chance. Today, placement offices are a central law school institution, well-endowed with resources; and law firms (if not all other employers) devote extraordinary time and energy to recruitment. Law firms are beginning to pool their resources in order to interview as widely and effectively as possible. There still is little cooperation among law schools, despite abortive efforts to agree on a process for selecting judicial clerks. But it seems likely that law school placement will ultimately be rationalized along the lines of medical internships. The search for jobs already consumes almost the entire fifth semester of law school; with the proliferation of summer clerkships it has permeated the second year as well; and many first-year students now spend a good part of their second semester seeking legal jobs for the following summer, even foregoing salaries to get them. Although the ABA had virtually eliminated parttime legal education by the 1950s, most full-time students now engage in legal work at some point during their law school careers to help pay the ever-higher tuition, obtain experience, and gain an entree to jobs after graduation. Although it is employers who ultimately select employees, law school remains an essential intermediary. Even fifty years ago there was clear evidence that the status of the law school attended correlated strongly with the graduate's subsequent practice environment and income. Law schools performed this allocating function partly by selecting among applicants on the basis of the college attended and undergraduate record and partly by ranking student performance. Law students experience the competition for grades as fiercer and more destructive than anything in their prior education; by contrast, entry to medical school is more competitive and learning within it is less so. Judicial clerkships now provide yet another sorting mechanism, perhaps necessitated by the growing number of highly qualified graduates with virtually indistinguishable credentials. The impetus for this intense competition is the extreme stratification of professional careers in terms of income and status, ranging from the largest law firms at the apex to solo practice and perhaps local government employment at the base. These poles have diverged further in recent years. Salaries were perhaps 30 percent higher in law firms than in public interest jobs in the late 1960s, but today they are 150 to 200 percent higher. And students graduate far deeper in debt. The Reagan administration's campaign to deregulate and privatize also has reduced the number of public interest jobs available. It is not surprising, therefore, that students who declare an interest in public service when they enter law school quickly develop a fascination for corporations, taxation, commercial law, and real estate finance by the time they leave, resulting in a dramatic reduction in the proportion who take public interest jobs. Although law school undoubtedly continues to play an important role in socializing students (if they exaggerate its impact) as well as allocating them to roles, the growing diversity of professional careers has required employers to assume these functions as well. In effect, we have seen the revival of apprenticeship following academic education—a sequence found elsewhere in both the common law world and some civil law countries. Law faculties, government departments, and offices of house counsel all relegate new employees to a probationary status. But the best-known and most extreme example is the large firm. The inferiority of
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 associates is symbolized by their dramatically lower salary, status, and responsibility compared with those of partners; they must accept five to ten years of insecurity; and only a few receive the prize of partnership. Although accounts of this experience remain anecdotal, it seems to have much greater potential for socializing future lawyers than law school. Given the high level of mobility during the early stages of a legal career, these initial employers are also extremely influential in directing those employees who leave to more permanent positions within the professional hierarchy. Thus, the law school and the legal employer have developed into a complex institutional structure that allocates diverse entrants to equally varied positions and socializes them to their new roles.
 
 11 The Future of the Legal Profession
 
 In this concluding chapter I want to do three things: recapitulate what we know about the formation of the American legal profession during the last hundred years, use that knowledge to test and refine the theories of professionalism presented in Chapter 2, and speculate about the future of American lawyers. There is sharp theoretical disagreement over the conditions under which an occupation becomes and remains a profession. Weberians argue that occupations consciously pursue social closure in order to enhance both their earning power and their collective status. Structural functionalists reply that entry barriers are merely the necessary and sufficient conditions for ensuring the quality of professional services. Economists mirror this sociological division: some see professions as blatant cartels seeking to extract monopoly rents from unorganized consumers; others believe that the long years professionals invest in their education explain and justify their high incomes. The emergence of the American legal profession seems to support the more cynical view. Professional elites formed municipal, national, and ultimately state bar associations in the last quarter of the nineteenth century expressly to raise entry barriers. Their first step was to introduce bar examinations. Because academic legal education excused graduates from the examination in "diploma privilege" states and prepared them to pass it in others, adoption of this hurdle accelerated the decline of apprenticeship. Yet because the unanticipated, and undesired, consequence was to stimulate the rapid proliferation of inexpensive, accessible, parttime law schools, bar associations next sought to require formal education and simultaneously to restrict its availability. They increased prelegal educational requirements at a time when only a tiny elite graduated from college, and they waged a campaign that ultimately persuaded almost all states to admit only graduates of law schools approved by the American Bar Association. Combined with the effects of the Depression and World War II, this led to the demise of most unapproved schools, drastically curtailing part-time legal education. Although the bar exami-
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 nation initially was more a symbol of the profession's dedication to quality than an exclusionary device, the dramatic and widespread decline in pass rates following the onset of the Depression is hard to explain except as an attempt to reduce the supply of lawyers in the face of falling demand for their services. The profession was even more explicit about other barriers: the citizenship requirement and "character and fitness" tests were intended to exclude both ethnoreligious minorities and political dissidents; and residence requirements protected in-state lawyers from out-of-state competition. Although it is difficult to prove the motives of individual lawyers, much less of the entire profession, the consequences of their actions still seem unambiguous. The first third of the twentieth century witnessed a dramatic expansion of the profession: a tenfold increase in law student enrollment between 1890 and 1930, a fourfold increase in bar admissions between 1900 and 1929, and a near doubling in the number of lawyers between 1890 and 1930. Thereafter, heightened prelegal educational requirements, restrictions on access to law schools, and tougher bar examinations took their toll, assisted by the Depression and World War II. Law school enrollment did not regain its 1927 level until 1961, and bar admissions did not achieve their 1928 level again until 1964. More telling, the ratio of population to lawyers was the same in 1950 as it had been in 1900—perhaps the same in 1960 as it had been in 1885! Weberians acknowledge that social closure is difficult to sustain, just as economists insist that the market eventually is self-correcting because monopoly rents increase pressure by outsiders to enter. Several independent factors have helped to erode the legal profession's control over supply. Undergraduate education expanded enormously in the 1960s, subsidized by both state and federal governments. As better-educated students sought admission, bar examination pass rates rose. New law schools met the criteria for ABA approval, and older schools enlarged their enrollments. Courts struck down citizenship and residence requirements and invalidated vague "character" criteria. Most important, racial minorities and women sought and obtained entry. Law school enrollment grew nearly threefold between 1961 and 1981, bar admissions nearly fourfold between 1963 and 1978. Consequently, the ratio of population to lawyers fell by almost half between 1950 and 1984. Larson argues that the "professional project" seeks social status as well as material rewards. Although wealth confers status, particularly in American society, it alone is an insecure foundation, as likely to engender envy as respect. Furthermore, the close identification of lawyers with the characters and activities of their clients may undermine rather than enhance professional status. Consequently, it has been particularly important for lawyers to control the composition of their profession as well as its size. Structural functional theory, by contrast, argues that technical competence is the only criterion for admission to a profession. At the same time, it sees professions offering their members the possibility of community in an otherwise anonymous mass society, conveniently ignoring that this community is grounded on exclusion as well as inclusion. Economists also have difficulty accounting for discrimination, which appears to impair efficiency by disqualifying potentially productive professionals but is attributable to neither imperfect information nor an officious state.
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 Once again, the data strongly support the Weberian interpretation. The historical record clearly demonstrates that bar associations actively sought to exclude ethnoreligious minorities during the interwar period (if with little success), erected "univcrsalistic" barriers that disadvantaged those from lower-class origins, and took for granted the virtual exclusion of racial minorities and women (while profiting from their absence). Since the 1960s, the civil rights and feminist movements have succeeded in overcoming centuries of racism and patriarchy. The proportion of women has risen from less than 5 percent of law students to nearly half, and their first jobs increasingly resemble those of their male age mates, although women remain overrepresented in government employment, public interest law, and teaching. But their primary responsibility for childrearing continues to disadvantage them within the most competitive legal careers. Because racial minorities are still socially and culturally segregated and economically disadvantaged, their proportion of new lawyers remains less than half of their representation in the population. The entry of nonminority women may have increased the difficulty minority applicants encounter in obtaining law school places. And the recent drop in bar examination pass rates (coinciding with widespread professional and social concern about "oversupply") has disproportionately affected racial minorities. Those minority graduates who become lawyers are overrepresented in government employment and legal aid; within private practice most work alone or in small minority firms; and the few in larger firms tend to be associates rather than partners. Because the entry of women has nearly doubled the competitiveness of law school admissions, and because women still must overcome social barriers that men do not confront, the class backgrounds of nonminority lawyers have become even more privileged. Consequently, the collective status of the legal profession has not been adversely affected by the changing composition of law school enrollments during the last two decades. Most lawyers still come from privileged backgrounds, and the professional elite remains predominantly male and white. Furthermore, this distribution of wealth, prestige, and power across variables of class, race, and gender appears to be the outcome of either "meritocratic" decisions (law school admission, grades, and bar examination passage) or personal "choice" (of careers and childrearing responsibilities). Weberian theory argues that professionals also seek to control production by producers. Again, the goals are multiple: increasing material benefits for lawyers by excluding external competitors, protecting the inept (who would suffer from internal competition), constructing and preserving colleagiality, and, paradoxically, enhancing collective status by appearing to disavow pecuniary motives. This phase of the professional project necessarily presupposes effective control over the production of producers: professionals would commit economic suicide were they to limit their own competitive activities while outsiders competed freely; and collective comfort and internal homogeneity are essential before some professionals can be persuaded to relinquish the advantages they could attain through free competition with their less effective colleagues. Because the profession is united by efforts to achieve control over the production of producers but divided by efforts to achieve control over production by producers, the latter goal is more difficult to attain, never as completely achieved, and succumbs more readily to internal and external attacks. Structural functionalism sees professional limitations on external and in-
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 ternal competition as selfless assurances of quality, which would only be undermined by market pressures. Economists display similar disagreement: those with greater faith in the market denounce restrictive practices on behalf of consumers; others point to the market imperfections caused by informational asymmetry, justifying professional restraints as unavoidable paternalism. The early efforts of lawyers to control production by producers were directed toward defining, expanding, and defending the professional monopoly. Although the profession justified these actions in the name of consumer protection, it offered no evidence that lawyers performed the restricted tasks better than others, much less that lawyers alone displayed minimal competence. (The implausibility of these claims is suggested by the fact that only in the United States and a few Canadian provinces do lawyers monopolize legal advice.) By the time lawyers had begun to establish effective control over the production of producers in the 1930s, the market for their services was contracting under the influence of the Depression. Lawyers responded by intensifying control over production by producers. Professional associations established committees on unauthorized practice, concluded market division agreements with organized competitors, and sought prosecutions and injunctions against unorganized intruders. They protected their markets from the incursions of out-of-state lawyers by increasing the number of years such lawyers had to practice before being admitted on motion, requiring them to establish residence (which often meant relinquishing all professional income for a considerable period), and compelling all entrants to take a bar examination (which became progressively more difficult). They promulgated minimum fee schedules and punished price cutting as an ethical offense. And they proscribed advertising and solicitation, periodically waging highly publicized, if largely ineffective, campaigns against flagrant offenders. Since the 1970s professional control over the production of producers has eroded, numbers have multiplied, heterogeneity has increased, and restrictive practices have been attacked by both the consumer movement and free market ideologues. Many anticompetitive rules have been struck down or weakened. Competing occupations challenged the lawyers' monopoly, both in court and before the electorate, leading the profession to terminate market division agreements and reduce the visibility of its attacks on lay competitors, although it continues to mount rearguard actions. The Supreme Court struck down the residence requirement in 1985, although jurisdictions still discriminate against out-of-state lawyers in other ways. The Court invalidated minimum fee schedules in 1975, although most lawyers still scrupulously refrain from price competition. The Court abrogated the blanket ban on advertising in 1977, in response to younger lawyers who sought to reach new markets by mass producing routine services at reduced prices. Yet state bar associations continue to prohibit solicitation and limit advertising, with Supreme Court approval. And most lawyers take little advantage of what competition is allowed. These attacks have produced two responses. Just as the profession originally emerged as one manifestation of the growing division of labor, so lawyers now are refining that division through further specialization. But although the campaign to exclude nonlawyers from the professional market united all lawyers, proposals to exclude generalists from the specialist market divide them. Consequently, most
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 bar associations have allowed lawyers freely to designate themselves as specialists. This unstable compromise is unlikely to satisfy either generalists or specialists. Second, the regulatory vacuum left by the withdrawal of professional controls is being filled by other agencies. Although market choices by individual consumers remain ill-informed, collective consumers (corporations, trade unions, large employers, and private and public third-party payers) may obtain satisfactory quality and price through an unregulated market. Government regulation is increasing simultaneously—state legislation limiting maximum contingent fees, for instance, or Federal Trade Commission review of restrictive practices. In seeking to shape the market for their services, professions try to influence demand as well as supply. Weberian theories offer two explanations for this behavior. From an economic perspective, demand creation is simply an obvious effort to enlarge the profession's market share and thus is most likely to occur when professional control over supply is weakening (economists themselves are divided about the capacity of professionals to engender demand). Sociologists stress the profession's interest in legitimating its privileges and ameliorating the grossly unequal distribution of services produced by market forces; consequently, demand creation is most energetic when the profession enjoys the greatest material security. Structural functional theories, by contrast, see efforts to redistribute services as the spontaneous expression of altruistic impulses that are released when a profession is freed from market pressures by its control over the production of and by producers; such altruism should increase as professionals perfect their control over the market. Although it is impossible to obtain the kind of information about professional consciousness that would allow us to choose confidently between these theories, historical fluctuations in professional interest in redistributing legal services strongly favor the Weberian view. Until quite recently, the organized profession remained indifferent or even hostile to redistribution. It was unmoved by Reginald Heber Smith's disclosures in 1919 that poor people lacked access to legal services. It accepted without demurrer a criminal justice system that prosecuted and punished unrepresented accused until the U.S. Supreme Court extended constitutional protections to state criminal defendants in the 1960s and 1970s (although English barristers early felt obligated to accept "dock briefs" without pay for those accused of serious crimes). It promulgated and policed rules against advertising and solicitation, denying citizens information about both their legal rights and the availability and identity of lawyers who could help protect them. It did little to encourage lawyers to give more than token pro bono services. It denounced government support for legal aid as creeping socialism. And it condemned and attacked group legal service plans as threats to the lawyer-client relationship. Although many lawyers would maintain, nostalgically, that their "professionalism" reached an apex in the 1950s, that achievement clearly failed to release the predicted flood of altruistic activity. The mood of the organized profession has changed quite dramatically since the mid-1960s. It rediscovered "unmet legal need," sponsoring the most extensive study ever conducted of the actual use of legal services by individuals. It devoted considerable energy to encouraging lawyers to perform pro bono services (contemplating compulsion, although ultimately losing nerve) and even more to publicizing
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 the profession's good works. Lawyers enthusiastically embraced group plans. The ABA unanimously endorsed the OEO Legal Services Program in 1965 and was joined by virtually all state and local bar associations in defending the Legal Services Corporation against Reagan's attacks in the 1980s. Professional associations launched public relations campaigns, and individual law firms and clinics aggressively sought new clients. Although this about-face was startling, its meaning is difficult to interpret. First, much of the impetus for change originated outside the profession, which acquiesced only with great reluctance. The federal government, not the organized bar, launched the nearly hundredfold expansion of legal aid, initially engendering strenuous and protracted opposition from many local associations. The Supreme Court had to order bar associations to stop outlawing group plans, favoring openpanel plans over closed panels, and preventing lawyers from advertising or cutting prices. Second, it is very unclear whether these redistributional efforts were motivated by material interests, status enhancement, or pure altruism. It can hardly be coincidental that lawyers turned to demand creation just when their control over the production of and by producers was significantly eroding or that those most enthusiastic about advertising, group plans, and judicare also were those most exposed to market forces—lawyers without established clienteles, serving individuals in solo practices or small firms. The professional elite, by contrast, neither needed nor sought individual clients but may have felt most uncomfortable about the unequal distribution of legal services and their own extraordinarily privileged economic, social, and political position; they were most interested in redistributions that would enhance the profession's status and legitimacy: pro bono activities, public interest law, and staffed office legal services programs. And even though altruism cannot explain all this activity, its significance cannot be denied, especially as manifested by groups previously excluded from the profession, such as women and racial minorities. Lawyers encounter serious obstacles in pursuing each of these multiple, potentially conflicting, goals. Government support for legal aid is likely to remain constant or decline in the face of enormous pressure to reduce the federal budget deficit. Furthermore, political conservatives who might favor delivering legal services to the poor by reimbursing private practitioners also tend to be fiscal conservatives who prefer the greater budgetary control government exercises over salaried employees. Even vigorous promotional activity is unlikely to persuade many middle- or low-income individuals to join prepaid plans or consume cut-price legal services, since most facilitative law concerns the acquisition and preservation of property (which they lack) and they share the universal dread of litigation. Furthermore, strategies of demand creation inevitably deepen professional divisions over how that demand should be distributed: between salaried legal services lawyers and public defenders on one hand and private practitioners reimbursed by judicare programs and through court appointments on the other (as well as among private practitioners paid by public funds); between open- and closed-panel legal services plans (and among members of open-panel plans); between institutional advertising that benefits the entire profession, individual advertising that benefits primarily the advertiser (but may have limited spillover effects for other producers), and solicitation that generally benefits only the firm soliciting.
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 Demand creation may be equally unsuccessful in enhancing the prestige or legitimacy of the profession. Documenting the unequal distribution of legal services may also reveal the impossibility of equalizing it. Pro bono and legal aid activities identify lawyers with poor and often outcast clients facing apparently trivial problems; such public contamination may endanger rather than elevate professional status. And the patent self-interest of lawyers in judicare schemes, group legal services, advertising, and legal clinics belies their protestations of altruism. Thirdparty payment (whether public or private) also appears to compromise the lawyer's independence. Finally, those seeking to promote social change by serving the unrepresented may be frustrated by the institutional constraints on their actions and the inherent limitations of the legal form. Structural functional theory makes self-regulation a central element in the definition of professions. Self-regulation is necessary because professional knowledge is so esoteric that only one member can judge another's performance. And it is acceptable because professional status ensures that regulatory powers will be deployed in the public interest. Weberian theory is far more cynical. It expects professions, like other status groups, to pursue their collective self-interest at the expense of outsiders, seeking regulatory powers largely to immunize themselves from external scrutiny. It also expects intraprofessional divisions to structure the regulatory process: high-status practitioners will scapegoat those with lower status while seeking protection within their own large productive units. The actual record of professional self-regulation tends to support the cynical view. Lawyers claimed professional status long before they displayed any interest in self-regulation. They have devoted far more energy (and publicity) to drafting and redrafting ethical norms than to enforcing them. Whereas much social control by police and regulatory agencies is proactive—intrusive patrolling and investigating, assisted by mandatory record-keeping and reporting—professional selfregulation is resolutely reactive. But the lawyers and judges, who are best situated to perceive misconduct, are discouraged from reporting by communal solidarity (except when complaining might enhance the lawyer's status, competitive advantage, or litigation strategy). And clients are either ignorant of lawyer behavior and ethical norms or defeatist about the consequences of filing grievances. Perhaps they are merely realistic. Disciplinary bodies refuse to review charges of incompetence or discourtesy, which constitute the vast majority of client complaints. They dismiss at least 90 percent of all accusations with little or no investigation. Inadequate funding (for which the profession itself is responsible) impedes and slows the investigatory process. Most of the small number penalized receive slaps on the wrist. Even the few suspended or disbarred often return to practice, in the same jurisdiction or another. The profession also has been dilatory and ungenerous in responding to clients injured by the financial misconduct of lawyers. If the test of self-regulation is its capacity to convince outsiders to keep their hands off, then the legal profession may be failing. Courts and agencies scrutinize the behavior of lawyers who appear before them with increasing stringency, summarily punishing misconduct. Clients file a rapidly growing number of malpractice suits. Malpractice insurers themselves shape lawyer behavior through the availability, cost, and content of the policies they offer. Several state bar associations have relinquished to independent bodies their authority to discipline lawyers and
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 issue ethical opinions. Others have coopted laypersons onto disciplinary boards. State supreme courts and legislatures take much greater interest in the regulatory performance of bar associations. If self-regulation is the hallmark of professionals, lawyers may be losing that status. Weberian theory sees the profession as a "project," whose fortunes constantly fluctuate. Although professional associations seek to control their markets, they can never do so completely. As economists note, the very success of the project intensifies competitive pressures, which threaten different segments of the profession to varying degrees. Although professions seek to enhance their collective status, some segments may benefit at the expense of others. Furthermore, the very content of professional work simultaneously confers social status and endangers it (lawyers are particularly involved with crises, deviance, and other forms of social "dirt"). Structural functional theory sees the material and social rewards of professions as both more stable and more uniform. Stability allows professions to pursue the public interest rather than be preoccupied with self-aggrandizement. And uniformity preserves and strengthens the professional community. The material fortunes of the legal profession have fluctuated quite dramatically during the twentieth century, reflecting both its varying control over supply and exogenous changes in the demand for legal services. Lawyer income declined during the Depression, when imperfect supply control coincided with falling demand; it rose rapidly in the 1950s and 1960s, when effective supply control coincided with the postwar boom; and it leveled off in the 1970s and 1980s, as expanding numbers coincided with an economy that was growing slowly if at all. Indeed, the stringency of postwar supply control, which rapidly drove up starting salaries, helped to attract increased numbers of entrants, gradually correcting the imbalance between supply and demand. But aggregate income data conceal almost as much as they disclose because incomes are more widely dispersed among lawyers than in any other profession. Lawyers differ greatly in their exposure to market forces and thus in the way they perceive and participate in the professional project. Similarly, a profession that contains such diversity—large firm corporate lawyers, self-promoting personal injury lawyers, sole practitioners relying on court appointments to defend indigent criminals, house counsel, salaried legal aid lawyers, federal cabinet members and local government clerks, Supreme Court justices and municipal judges, and law professors—cannot have a collective status. Despite this (or perhaps because of it) the legal profession has been obsessed with its public image. But the highly visible activities through which lawyers hope to bolster professional status, such as moral campaigns against ethical misconduct or pro bono representation in major cases, are likely to do little more than enhance the image of elite private practitioners at the expense of other lawyers. These activities cannot overcome the fundamental sources of popular discontent: unequal access to legal services, excessive technicality (at best a form of make-work, at worst the obstruction of justice), and the moral ambiguity of the lawyer's role as hired gun for often unattractive clients or practices. All theories of the professions emphasize the environments within which services are produced. Structural functionalists argue that professionalism requires complete autonomy, which is threatened whenever the professional is subordinated to an employer, embedded within a bureaucracy or even reimbursed by a third
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 party. Therefore, they view private practice—archetypically solo practice—as the ideal environment and employment within the public or private sector, practice within large firms, and third-party payment as potentially dangerous deviations. Weberians see bureaucracy as the structural expression of rationality in Western societies and therefore as a necessary constraint upon the exercise of power (although Weber himself was deeply ambivalent about the desirability of this development). Economists also expect productive units to grow in size and diversify in response to competitive forces. Marxists maintain that professions engaging in productive activities inevitably generate surplus value and thus conflict over who shall enjoy it. Therefore, they predict that capitalist relations of production will emerge within professional work, leading to progressively more intensive and extensive exploitation of subordinates. These increasingly proletarianized jobs will be filled disproportionately by workers who encounter social and cultural barriers to attaining full professional status—primarily racial minorities and women. Heightened consciousness of exploitation together with aggregation within large employers will lead to collective action, generally expressed as trade unionism. The postwar history of the American legal profession bears out the fears of structural functionalism, the predictions of Weberians and economists, and the warnings of Marxists. At least until the New Deal, the legal component of the state apparatus was insignificant. State and federal judiciaries were shockingly understaffed by European standards. Few corporations had significant legal departments until very recently. Law faculties were small. Consequently fewer than one lawyer in ten was employed outside private practice. Even "large" law firms were small by today's standards. All this has changed quite dramatically. House counsel have multiplied rapidly, law faculties have grown, and the number of lawyer civil servants and judges have also increased, although at a slower pace. Now one lawyer in three is employed outside private practice. And all these productive units are much larger and more bureaucratic. Yet the structural functional ideology still prevails: private practice remains the core of the profession, while other forms of employment occupy the marginalized periphery, characterized by lower status and income. Growth of that periphery reflects the production of law graduates in numbers larger than private practice could absorb, among other factors. These jobs continue to be filled disproportionately by lawyers excluded from private practice by social, economic, and educational disadvantage or childrearing responsibilities: graduates of nonelite law schools, racial minorities, and women. Law graduates enter government to obtain experience and contacts they can sell to private practice. Corporate counsel hire law firm associates who are not offered partnerships. The gap continues to widen between the incomes of private practitioners and the salaries of most employed lawyers. The core of private practice has undergone an equivalent transformation. The proportion of lawyers in solo practice, which structural functionalism identifies with the ideal of professional autonomy (as do the bars of Great Britain, some other common law jurisdictions, and many civil law countries), shrank by nearly half between 1948 and 1980 (from three lawyers out of five to one out of three). Similarly, the proportion of lawyers practicing with one or two colleagues dropped
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 from more than eight out of ten in 1947 to less than three out of ten in 1980. Solo and small-firm practice will continue to contract in response to the growing complexity of the law and the need to specialize, as well as competition from legal clinics and nonlawyers. And though private practice continues to enjoy higher status than public or private employment, contemporary law graduates clearly prefer to take jobs as large firm associates rather than face the entrepreneurial risks and demands of launching their own practices, alone or with a few colleagues. The professional ideal no longer is the "autonomy" of being one's own boss but the material security afforded by the large enterprise, notwithstanding—or perhaps precisely because of—its bureaucratic nature. In the last few decades, the large firm has come to symbolize law practice, both inside and outside the profession, even though only 5 percent of all lawyers worked in firms with more than fifty lawyers in 1980 and only 9 percent in firms with more than twenty. The large firm violates the structural functional ideal of professionalism in many ways. Rather than being insulated from market forces, it increasingly must compete for clients with other firms, nationally and internationally, as well as with offices of house counsel. Internal colleagiality has been strained as members jockey for power (on the executive committee) and lock horns over the division of profits. Membership used to be a lifetime commitment, but lateral movement of both associates and partners is increasingly common today; firms may even oust those who attract insufficient business or bill too few hours. To keep existing clients and attract new ones, firms are establishing branch offices throughout the United States and abroad. But geographic dispersion enlarges the bureaucratic apparatus necessary to achieve coordination (particularly essential among lawyers confronting potential conflicts of interest). Law firms grow for many different reasons: specialization, the needs of increasingly diversified corporate clients, geographic coverage, heightened name recognition, and the identification of both size and growth with success. But one of the most significant pressures is that emphasized by Marxist theory—the exploitation of subordinate labor to inflate partnership incomes. Competition among firms and with house counsel places a ceiling on what corporate clients will pay. Profits can be increased only by extracting more surplus from the labor of employees. The dramatic increase in the number of law graduates (and the willingness of firms to hire from a broader cross-section of family backgrounds and law schools) has greatly expanded the pool of potential associates. Because the extraordinary income and prestige enjoyed by large firm partners strongly motivates associate effort, firms have been able to extract more surplus from them by lengthening the period of associateship, raising expectations about billable hours, tying compensation to productivity, and expanding the category of permanent associates. But firms can employ and retain associates only by holding out some prospect of partnership. Consequently, firms must constantly expand, conferring partnerships to attract associates and hiring associates to swell partnership earnings. Firms also have added lower tiers: graduates with lesser academic credentials, who will never be considered for partnership; and paralegals, who can cut labor costs while simultaneously billing their time to generate surplus value. All these subordinate positions (associates who leave before partnership, permanent associates, law grad-
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 uates never considered for partnership, and paralegals) are disproportionately filled by women, reflecting the connections between patriarchy and professional hierarchy. In response to both competition from outside the profession and the need for continuous expansion, law firms have begun to diversify their services beyond the practice of law. These innovations display the entrepreneurial energy of American lawyers (in sharp contrast to the more conservative European legal professions, which have lost considerable business to other occupations). But diversification also threatens to submerge the professional identity of lawyers within large service firms, which they no longer control. Finally, the growing size, geographic dispersion, functional diversity, and internal hierarchy of large firms have compelled them to replace informal understandings and colleagial control with bureaucratic forms, even adopting the structures of their corporate clients by hiring nonlawyer managers and contemplating the sale of equity interests to nonlawyers. A vast array of autonomous individual professionals is being displaced by a dwindling number of large, diversified, national or multinational, bureaucratic capitalist service firms. For structural functional theories, it is almost as important that professions be communities as that they engage in self-regulation. Indeed, the former is a precondition for the latter. Furthermore, as Durkheim particularly stressed, professional communities form one of the few structures intermediate between the individual and the state in contemporary mass society. As communities, they satisfy the need for collegiality and express the collective identity of their members. Other sociological traditions are more skeptical of community, noting both that groups often achieve internal cohesion through exclusion and that they still contain internal differences, which find expression in stratification, oligarchy, apathy, and fission. Finally, the Marxist tradition identifies distinct classes within the legal services industry (defined by the relations of production) and expects their irreconcilable interests to produce conflict, initially in the form of trade unionism. American lawyers have deviated sharply from the ideal professional community, as epitomized by the English Bar, for at least a century (and probably much longer). Unlike physicians, lawyers serve dramatically varied clienteles. As those clienteles have grown more distinct with the accumulation and concentration of capital, professional stratification has polarized into what Heinz and Laumann call the two hemispheres of the legal profession. Lawyers from relatively modest backgrounds attend nonelite local law schools, generally becoming sole and smallfirm practitioners (or entering government employment). Those in private practice serve lower- and middle-class individuals and small businesses, offering routine services (primarily minor litigation in local courts but also the transfer of property between individuals and generations). They tend to dominate their lower-status clients, with whom they have relatively transient relationships. At the other extreme, lawyers from more privileged backgrounds attend elite national law schools, generally joining larger firms serving wealthy individuals and larger corporations or offices of house counsel. Most of their work is facilitative, but they also handle nonroutine litigation in state appellate or federal courts. They tend to be dominated by their upper-status clients, with whom they have relatively enduring relationships. The two hemispheres differ dramatically in prestige and income; in few other professions do some members earn fifty times more than others or some subca-
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 tegories (such as Supreme Court justices) bask in popular adulation while others (such as criminal defense, personal injury, and divorce lawyers) are ranked with garbage collectors. And there is virtually no movement between the hemispheres. Whereas structural functionalism sees voluntary associations as spontaneous expressions of the communitarian sentiments inherent in professionalism, other analytic frameworks (particularly those drawn from economics) stress the difficulty of overcoming intergroup antagonism and individual indifference. During the professional revival of the last third of the nineteenth century, a major obstacle to organization was the geographic dispersion of lawyers across a large, predominantly rural country. (English solicitors encountered similar difficulties in forming a national association, especially in contrast to the Bar, which was concentrated in London.) Professional associations emerged first in cities and counties; state organizations remained weak and unstable until many turned to governmental compulsion after the 1920s, in order to ensure that they could speak on behalf of all lawyers and would have the means to do so effectively. Although the American Bar Association purported to represent the entire profession, it was remote from most practitioners, unable to compel membership, and only loosely articulated with the state associations enjoying regulatory power or influence. It never has enrolled more than half of all lawyers. As urbanization, political and economic integration, and technological advances in transportation and communication have lowered the geographic barriers to collective action, new obstacles have emerged with the increasing differentation of lawyer backgrounds and practice settings. Younger lawyers always have been less involved in established organizations; as their numbers multiplied in the 1960s and 1970s, they formed alternative organizations in the major cities. Although the first women to enter the profession created their own organizations, these attract a declining fraction of women lawyers today. By contrast, a very high proportion of minority lawyers join minority organizations—testimony to the persistence of professional segregation. Lower-status private practitioners have separate organizations in some larger cities. Lawyers united by strong political beliefs or religious convictions have formed their own associations. And lawyers outside private practice—house counsel, government employees, teachers, and judges—also have independent organizations, rarely joining state or national bar associations. Although some lawyers in public employment have formed trade unions and even engaged in industrial action, those employed by corporations or law firms appear to have been dissuaded from such class treachery by the promise of upward mobility and equal membership in the professional community. Professional differentiation not only makes it impossible for all lawyers to unite within a single organization, it also creates problems of governance and collective action within any organization that claims to speak for a large constituency. Just as the memberships of national, state, and local bar associations are unrepresentative of the lawyer populations they serve, so governance of those associations is also unrepresentative of the membership (and thus doubly unrepresentative of the profession). Their executive bodies have disproportionately few women, minorities, younger lawyers, employed lawyers, graduates of nonelite law schools, and sole and small-firm practitioners. Internal divisions manifested in lawsuits or membership defections reduce political activity to the lowest common
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 denominator. Professional associations have been no more successful than any other collectivity in resolving the contradiction that power is gained through inclusion, but exclusion is necessary to agree on and pursue a focused political agenda. Whereas Marxist theories of inequality focus on the irreconcilable antagonisms between those who produce surplus value and those who control and consume it, structural functional theories of inequality map the continuous variation of income and status, stressing the legitimacy of this hierarchy and its contribution to social integration. The latter theories direct our attention to the ways in which new lawyers are screened, allocated to positions within the profession, and socialized in their ultimate locations. A hundred years ago, the relative homogeneity of entrants and the limited number of legal roles required only very simple mechanisms of professional reproduction: young men apprenticed with a lawyer (often a relative or family acquaintance) until they felt ready to practice on their own. The displacement of apprenticeship by the law school around the turn of the century preserved significant elements of this process: anyone could attend law school; and most graduates still entered practice by themselves until after World War II. Market forces (shaped by professional controls) influenced the success or failure of those who hung out their shingles. Today, by contrast, only 3 percent of graduates embark directly on solo practice; the rest enter employment (a few continue their education). The increasing heterogeneity of entrants, the differentiation and stratification of legal roles, and the progressive specialization of legal knowledge all require more elaborate mechanisms of allocation. The law school has assumed this responsibility—indeed, some would say that allocation, not education, is its raison d'etre. Law schools perform this task in several ways. First, the limited number of places excludes many aspirants and narrows the class backgrounds of those who gain admission. Second, the steep hierarchy of law schools classifies students at the moment of entry. Third, and most important, schools rank their students. The fact that almost all schools teach the same curriculum through the same pedagogical method and evaluate student performance through the same kind of examination facilitates the comparison of class rank across schools. This ranking not only informs potential employers but also profoundly structures student conceptions of their own worth and just desserts. As late as the 1950s, the minority of students who sought jobs after graduation (rather than beginning practice on their own) used personal contacts and pounded the pavement. Today, the law school's second most important function is placement (only slightly less significant than determining class rank). This now consumes the entire fifth semester (even forcing some schools to close for a week); the search for summer jobs strongly permeates the second year; and even first-year students seek summer positions, volunteering if necessary. Judicial clerkships have become a further filter, differentiating among the students with the best academic records. The increase in lateral movement has created a market for headhunters, who facilitate movement up and down the hierarchy for another five or ten years after graduation. Competition for position within the stratified profession has been intensified by the growing divergence of rewards: starting salaries that differed by some 30 percent twenty years ago now vary by 300 percent, and the divergence increases with age. In stressing the functions of reproducing and legitimating stratification among
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 lawyers, I do not mean to deny that the academy and the profession also educate and socialize entrants. Here, too, there have been significant changes. Students experience law school as transformative—more so even than college or graduate school. Its one undeniable effect is to persuade most of those who get good grades that they want to work for large firms, no matter what originally drew them to law school. But the first job may have displaced law school as the most significant socializing agent as a result of the growing diversity of law practice and specialization of legal knowledge. Most graduates spend several years in a probationary status— as judicial clerks, lower civil servants, untenured law teachers, and especially law firm associates. This revival of apprenticeship not only confers technical competence but also acculturates the novice through a combination of heavy (often crushing) work demands, total subordination to superiors expressed through obedience to authority, dramatically lower income and status, and prolonged job insecurity, and intense competition for lifetime entitlement to the professional perquisites of wealth, power, and status. What does the history of the American legal profession during the last hundred years suggest about its future? Prediction is always risky. Just twenty-five years ago who would have foretold the rate of growth, the entry of women and minorities, the attack on restrictive practices, the shift from private practice to employment, or the expansion and restructuring of law firms? In extrapolating current trends, I will try to identify alternative paths. I also will relate them to the recent report of the American Bar Association's Commission on Professionalism, which illustrates the leadership's conception of the problems facing the profession and the appropriate solutions.' Although the rapid increase in the number of lawyers during the last two decades was stimulated by external factors—the expansion of undergraduate education, the feminist and civil rights movements, and the postwar economic boom— the profession did not lose all control over supply. Even at maximum rates of production only about half of those who applied to law school were admitted. Pressure for further expansion of law school enrollments has eased as women have gained nearly equal representation, the number of minority students has peaked at half their representation in the population, undergraduate enrollments have stabilized, and the material and intangible rewards of business and finance have begun to overshadow those of law. Yet the difference between rates of entry into the profession and of departure (through retirement and death) will produce continued growth for another forty years. At the present rate of approximately 27,000 additional lawyers annually, the profession will nearly triple in size. Although this prospect clearly frightens lawyers, their response is much more guarded today than it was half a century ago. The ABA Commission welcomed the decline in student applications and admonished law schools (whose interests differ from those of practitioners) not to lower admission or graduation standards to maintain enrollment, warning that such actions might lead to loss of accreditation. It also displayed ill-concealed satisfaction about the recent drop in bar examination pass rates and discouraged any lowering of examination "standards" to keep them from falling further. Yet it was anxious that bar examiners not appear to be manipulating pass rates to reduce entry and fearful that tighter law school admissions policies might hurt affirmative action programs and exclude minority candidates.2
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 I doubt that tinkering with entry requirements will significantly influence the production of lawyers. Furthermore, labor supply responds to fluctuations in demand only after a considerable lag. Consequently, lawyers must expect their numbers to continue rising despite relatively flat demand, which will inevitably intensify internal competition. The composition of the legal profession has changed dramatically during the last twenty years, but neither women nor minorities have gained full equality. Although women now enter the profession in almost the same numbers as men, they leave earlier, and those who stay are channeled into different careers. The profession has made little effort to smooth the interruptions of pregnancy and childbirth and even less to equalize the childrearing burdens of men and women lawyers. The practice of law (as opposed to the composition of the profession) has not been significantly feminized. Minority law student enrollment virtually stopped growing more than ten years ago, and recent cutbacks in student loans, increases in undergraduate and law school tuition, and drops in bar examination pass rates all inhibit further expansion. Not only is the proportion of minorities in the legal profession less than half that in the population, but minority lawyers also are far less well represented across legal roles than are women. The ABA Commission did not feel that these issues were sufficiently germane to the "rekindling of lawyer professionalism" to be worth mentioning. Professional control over production by producers has eroded even more dramatically than control over entry. Growing size and heterogeneity have intensified competition. Political conservatives, the traditional allies of professional privilege, today also are free market ideologues, who join consumer advocates in attacking restrictive practices. As business clients have expanded and individual clients have been organized in group plans, market relations between producers and consumers of legal services have become more equal. Local markets have been opened to regional, national, and even international competition. The ABA Commission openly expressed lawyers' fears that "the economic pressure is likely to become even greater in the future as the anticipated 50% increase in the number of lawyers between now and the year 2000 intensifies the competition."3 Yet its response again was muted and equivocal. Thirty years ago the ABA vigorously promoted minimum fee schedules to curtail competition.4 Now, however, it was embarrassed by lawyers who openly pursue material selfinterest—for instance, by defending the borders of their monopoly against proposals to deprofessionalize routine matters. "[PJarochial and shortsighted efforts to garner additional income for lawyers generally, or groups of lawyers, through special interest legislation, can only decrease public esteem."5 Nevertheless, it supported "rigorous" licensing standards for paraprofessionals and insisted that "unauthorized practice committees of bar associations have a place" when "abuses of clients occur."6 The Commission reported the anger of some at lawyers who aggressively seek personal injury clients, endorsed disciplinary action against those who disseminate false, fraudulent, or misleading advertising, and condemned public relations brochures highlighting the influence of firm partners or suggesting an ability to obtain particular results. Yet it then conceded lamely that "it is principally lawyers—not clients—who are concerned about the style and message of certain legal advertising."7 The Commission would require lawyers who wish to advertise
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 a specialty to pass an examination in the subject but still allow all lawyers to practice in the area.8 But lawyers will never succeed in regaining market control through professional rules, although they may continue to dampen competition by means of informal understandings (about fees or "dignified" advertising). In the struggle between generalists (who want continued access to the entire market) and specialists (who want protection within a more limited arena) the outcome is less predictable. Since the mid-1960s, lawyers have displayed growing enthusiasm for stimulating demand and redistributing legal services. Yet they have been unable to resolve the central contradictions underlying these strategies: whether their motive is greed or altruism, how to engage in promotional campaigns that inevitably concentrate demand while simultaneously distributing that business broadly and evenly among lawyers, how to reconcile third-party payment by public or private entities with claims of professional independence, how to allay the public's deeprooted fears about lawyers and litigation, and how to overcome fiscal conservatism and political anxiety on the part of government funding sources. All of these contradictions surfaced in the Commission's report. It recommended replication of the American Bar Foundation study of the legal needs of the public, confident that this would confirm that "the lack of access of the middle class to affordable legal services" is "one of the most intractable problems confronting the legal profession today."9 (The Commission did not consider that lack of access to legal services by the poor might be a more important social problem.) The Commission attributed limitations on access to the fact that "costs generally have risen for lawyers as they have for everyone else" rather than to the monopoly rents lawyers are able to extract.10 It urged the profession "to educate members of the public about their rights and obligations" through television, "dial-a-law" telephone information services, and "lawyer in the classroom" programs; but, as we have seen, it was acutely uncomfortable about individual promotional activities. 11 It endorsed lawyer referral services, even suggesting that clients be matched with lawyers specializing in their problem. 12 Yet it was highly defensive about widespread corporate and media criticism of the litigation crisis.13 It responded by scapegoating plaintiffs' personal injury lawyers who actively seek clients and by entertaining the possibility of no-fault reforms. 14 At the same time, it waxed enthusiastic about alternative dispute resolution as a means of rendering litigation cheaper and more palatable—so that there would be more of it rather than less.15 The very title of the report reiterated Roscoe Pound's claim that "public service is the primary purpose" of the legal profession, which only "incidentally" is a means of livelihood; and it encouraged the bar to "increase the participation of lawyers in pro bono activities and . . . resist the temptation to make the acquisition of wealth a primary goal of law practice."16 But it refused to recommend mandatory pro bono activities because that would be "antithetical to the tenets of public service."17 I see no reason to expect either a spontaneous surge of lawyer altruism or a dramatic rise in middle-class demand for legal services. But I do believe that the organized profession could campaign more actively to increase government support for legal services for the poor, especially since per capita expenditures in the United States are far below those in less wealthy countries, such as Britain, the Netherlands, some Australian states, and some Canadian provinces.
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 Although self-regulation is an essential element in the definition of a profession, lawyers often appear to be more interested in creating the semblance than the reality. They have been preoccupied with formulating norms rather than enforcing them; they have responded passively to client complaints rather than initiating investigations themselves; and they have imposed few serious penalties. Disciplinary proceedings often reflect divisions within the professional hierarchy or struggles for advantage in the course of litigation. This sorry record has stimulated increasing external regulation by legislatures, courts, and administrative agencies. Although the Commission reiterated the ideology of professional self-regulation, it trivialized the actual task. It began by conceding that "many [ethical] questions do come down to matters of carefully weighed personal choice."18 Having characterized the problem as individual rather than structural, the Commission's logical response was the liberal panacea, education: prelaw reading lists, law school courses in ethics and professionalism, professors who can serve as role models, student conduct codes, bar examination essay questions on ethics, films and videotapes on ethical and professional issues, discussions of ethical issues among lawyers, and ethics advisory committees within law firms.19 It also urged the profession to exclude those likely to violate ethical rules by requiring law schools to report student misconduct; it recommended more adequate funding so that character and fitness committees could engage in spot checks; and it contemplated reviving the system of preceptors for apprentice lawyers.20 Although it exhorted judges and lawyers to report misconduct, it conceded ruefully that few did so and even fewer were disciplined for their silence.21 Finally, it addressed a major source of client discontent—fees—by reprimanding lawyers for overcharging and endorsing mandatory fee arbitration. 22 There is no reason to expect that these proposals would either reduce lawyer misconduct or increase public confidence in the regulatory process. Instead, outside institutions staffed by legal professionals—courts, legislatures, and administrative agencies—are likely to become increasingly aggressive in circumscribing the behavior of private practitioners and penalizing transgressions. Lawyers have always been obsessed and mystified by the apparent lack of respect for their calling. The ABA, indeed, asked the Commission to investigate how legal services "are perceived to be performed."23 The Commission, in turn, expressed profound self-doubt: "Has our profession abandoned principle for profit, professionalism for commercialism?"24 It conducted a study that confirmed its worst fears: [O]nly 6% of corporate users of legal services rated "all or most" lawyers as deserving to be called "professionals." Only 7% saw professionalism increasing among lawyers; 68% said it had decreased over time. Similarly, 55% of the state and federal judges .. . said lawyer professionalism was declining.25
 
 But the Commission's responses were wholly incommensurate with the nature of public discontent. People believe that lawyers are hired guns, willing to do virtually anything a client asks; the Commission answered: "in the end, it is the responsibility of individual lawyers to ensure that abuses do not occur."26 People believe that
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 lawyers make work for themselves at the expense of clients; the Commission answered that the profession should "encourage innovative methods which simplify and make less expensive the rendering of legal services."27 And people believe that lawyers enjoy unjustifiably high incomes; the Commission answered that the profession should "resist the temptation to make the acquisition of wealth a primary goal of law practice."28 No one is likely to be convinced. Change in the structures within which legal services are produced is a central element in the transformation of the profession, comparable in importance to the rapid increase in the rate of growth and the entry of women and minorities. Indeed, all three are intimately related. Erosion of professional control over the production of and by producers has made it increasingly difficult for lawyers to extract monopoly rents from clients. To preserve their economic and social privilege, lawyers have had to intensify their exploitation of subordinate labor, who are disproportionately women and minorities. I believe that each of these structural trends will persist and that, cumulatively, they represent a qualitative change. Unfortunately, the Commission had little to say about them, beyond expressing its discomfort and nostalgia. Employment in the public and private sectors will increase: even the Reagan Administration was unable to freeze, much less significantly shrink, the federal regulatory apparatus; court congestion is likely to lead to more judges, not less litigation (just as traffic jams lead to more highways rather than fewer cars); and corporations will continue to enlarge their in-house legal staff. This will challenge the dominance of private practice, confuse the identity of the legal profession, and reduce its capacity for collective action. Employment also tends to undermine the lawyer's claim to independence. The Commission was deeply concerned about this threat to professional ideology. Lawyers should exercise independent judgment as to how to pursue legal matters . . . . Ideally, clients should recognize this d u t y . . . . 2 9 The lawyer has an obligation to the legal system in his capacity as an officer of the court to dissuade the client from pursuing matters that should not be in court in the first place, and from using tactics geared primarily to drain the financial resources of the other side.3"
 
 But the Commission did not appear to appreciate the intractability of the problem. It seemed surprised that "the candid citation by counsel of opposing case precedent is rare."31 And its only solution to excessive lawyer loyalty to corporate employers (or clients) was formal guidelines by the latter urging lawyers not to abuse the legal system.32 These are not likely to resolve the contradiction between the economic imperatives of the market and the moral restraints of legal professionalism. Private practice not only has lost some of its numerical superiority (though not its economic or social preeminence), it also has been structurally transformed. Heightened competition has increased concentration at both ends of the professional hierarchy. This trend is likely to continue, although conflict of interest rules probably will prevent large law firms from merging into the small oligopoly found within accounting; and geographic convenience, the value placed on personal relationships, and market imperfections probably will preserve some solo and small-
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 firm practices. But individual lower- and middle-class clients will turn increasingly to legal clinics and group plans, attracted by assurances about price and quality. Consequently, employment will displace entrepreneurship for most private practitioners. At the upper end of the hierarchy, competition among firms and with house counsel will encourage continued growth in firm size and lawyer specialization, the proliferation of branches, and the bureaucratization that all this requires. More firms will diversify into nonlegal services. Although the Commission "views the [last] trend as disturbing and urges the American Bar Association to initiate a study to see what, if any, controls or prohibitions should be imposed," any attempt to turn back the clock is doomed to fail. 33 Lateral mobility among both associates and partners will increase as firms seek to enhance profitability and individual lawyers strive to increase income and power. Partners will augment the number of associates and paralegals while replacing other subordinate employees by information processing equipment that raises labor productivity. But hiring and retaining associates reinforces the vicious circle that demands expansion of the partnership. The cumulative effect of these changes will be to transform the professional firm into a capitalist multiservice corporation, characterized by hierarchy, bureaucracy, the extraction of surplus value from workers by partners, and even the progressive separation of ownership from daily control (through the hiring of a nonlawyer business manager and perhaps even the sale of firm equity to nonpartners). At various times and places, the legal profession has offered its members the attractions of membership in a community. But the homogeneity enjoyed by small town bars and elite big city associations vanished long ago. The profession has grown increasingly diverse in terms of background (race and gender, if not class), structure (employment and private practice, large firms and small), and function (litigation, legislation, advice, negotiation, teaching, research, and judging), with a concomitant divergence of interests. Yet the Commission could not even see that it was championing the special interests of the professional elite against those of sole and small firm practitioners by maintaining that it is hard to justify how opposition to legislation aimed at simplifying the handling of uncontcsted matters—clearly in the public interest and aimed at holding down fees—should ever properly be opposed by groups of lawyers. 34
 
 Diversity has multiplied the professional associations representing special interests. Concentration among producers of legal services has led to the emergence of collectivities intermediate between the individual lawyer and the profession— government departments, offices of corporate counsel, law schools, judicial benches, and law firms—whose importance the Commission recognized when it recommended the creation of law firm ethics committees.35 But there are no solutions to the classic dilemmas of democratic representation—the choice between inclusive, compulsory legally recognized organizations paralyzed by the divergence of membership interests and exclusive, voluntary, unofficial organizations disempowered by their small memberships, lack of political and economic resources, and inability to form coalitions. Despite the Commission's misinformed Anglophilia,
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 the "American Inns of Court, founded in 1980, which seeks to create intimate, local societies of judges and lawyers, law students, and law professors who meet on a regular basis and discuss ethical issues and the quality of legal advocacy in America" are wholly irrelevant to the fundamental problem. 36 When lawyers learned their trade through apprenticeship and began practice by hanging out a shingle, the market served as the primary mechanism for allocating entrants to roles. The increasing diversity in the backgrounds of lawyers and the roles open to them has demanded new mechanisms. The law school early assumed a central position, and its responsibilities have expanded in recent decades, to the point that they distort and disrupt its educational mission. But even law schools cannot justify the enormous disparity in economic rewards that different lawyers enjoy, or explain why these appear to reflect the lawyer's race, gender, and class background. Furthermore, just as the law school relinquished preparation for the bar examination to an unregulated market of proprietary crammers, so it plays no role in the lateral reshuffling that continues for ten years or more after graduation. Similarly, the increasing specialization of both legal knowledge and role expectations has magnified the importance of first employers as socializing agents, at the expense of law schools. Here, again, the unity of the profession, symbolized by educational institutions sharing common curricula and examinations, has dissolved as individual employers assume the task of hiring and socializing graduates, just as they confer wealth, status, and security, offer community, engage in selfregulation, and defend their collective interests. Having criticized the recommendations of the ABA Commission on Professionalism, I feel an obligation to offer my own views on how the legal profession should prepare to enter the twenty-first century. I also feel presumptuous in doing so, not because I am an academic rather than a practitioner but because I write as an individual. Changes of the magnitude I propose are conceivable only if formulated and pursued collectively. The profession should begin by opening its doors to all those desiring to become lawyers, both to allow them to pursue their personal dreams and to increase access to legal services. Every existing barrier should be thoroughly scrutinized and razed or lowered unless there is convincing evidence that it is necessary to ensure some minimum level of quality in legal services. We presently have no data relating any barrier to lawyer performance. Law school should be opened to all who want to attend through increased financial aid, the development of alternative admissions criteria (supplementing or replacing undergraduate grades and LSAT scores), compensatory education for those from disadvantaged backgrounds, and flexible hours and part-time programs for those with work or family obligations. The profession should actively seek to equalize the opportunities of men and women. Formal leaves for pregnancy and childbirth (with generous salary allowances and rights to return) are necessary but not sufficient. Men will have to choose to assume equal childrearing responsibilities, interrupting their careers as often and for as long as women in order to fulfill them. This might equalize gender roles sufficiently that the values in which women are socialized would become just as influential as those of men within the legal workplace and legal process. Employers as well as law schools must adopt affirmative action programs designed to attract, retain, and advance minority graduates in more than token numbers.
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 The profession must subject its control over production by producers to the same scrutiny as its control over the production of producers, eliminating every restrictive practice unsupported by convincing evidence that it is necessary to protect the public against incompetence, fraud, or other abuse. Legal protection of the professional monopoly should be narrowed greatly, if not eliminated altogether. Lawyers should be free to practice across state, and perhaps even national, boundaries (constrained only by their own awareness of limited competence, notice to clients of their education and experience, and fear of malpractice liability). The profession should encourage other occupations to advise, negotiate, draft, and represent, offering the supervision of lawyers but not requiring it. Lawyers should stop taking the public's name in vain: if laypeople and clients are offended by advertising, solicitation, price competition, or closed-panel group plans they will complain. Although the profession should encourage the growth of specialized legal knowledge and develop mechanisms for ascertaining who possesses it, specialization should not become an excuse for erecting new protectionist barriers around submarkets. Lawyers' self-interest in creating demand should be harnessed to the task of increasing the quantity and quality of legal services while reducing their price. Lawyers must be free to compete even when that will concentrate business by rewarding some producers at the expense of others. Freer competition will encourage individual rather than institutional advertising, solicitation as well as advertising, and closed- rather than open-panel group plans. At the same time that the profession frees private practitioners to stimulate demand among middle-class individuals and businesses, its collective efforts should be devoted toward the poor. Pro bono service is not an act of charity but an obligation to make some return for the state's protection of the professional monopoly, the nearly two decades of subsidized education all lawyers receive, and the extraordinary economic and social privileges they enjoy. Because it is an obligation it must be made mandatory: altruism is strengthened by seeing others do their duty and weakened by widespread shirking. Even the trivial burden of two cases a year, were it to be borne by all 700,000 lawyers, would more than double the representation presently offered by the Legal Services Corporation. At the same time, the organized profession must use its moral authority and political clout to increase government expenditures for legal services, at least to the per capita levels found in less wealthy nations. Lawyers loudly criticize the failure of self-regulation among other occupational groups: police, politicians, physicians, environmental polluters, manufacturers of dangerous products, and employers. It is about time they acknowledged the weakness of their own performance. The regulation of lawyer incompetence and misconduct must be entrusted to an institution wholly independent of both the organized bar and private practitioners. It must be staffed by a career civil service whose salary and status are sufficiently high to attract and retain good law graduates. The bar should not control the budget, although there is ample justification for taxing lawyers to pay for their own discipline. Lawyers should be required to keep and disclose records of transactions likely to involve misconduct, particularly those involving client funds. The regulatory agency should not passively rely on complaints by judges, lawyers, and clients—all of whom have strong, if different, reasons for silence—but mount its own aggressive investigations. The profession
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 should acknowledge the virtual impossibility of predicting who will commit misconduct before they enter practice and concentrate instead on identifying lawyers who have deviated, making sure they do not repeat and discouraging others from beginning. The profession must recognize that its members are unusually prone to substance abuse and promptly suspend abusers from practice while seeking to rehabilitate them. And lawyers should acknowledge that the most common sources of client discontent—fees, discourtesy, and delay—are the by-products of market imperfections for which the profession itself is responsible; freer competition among lawyers and with other occupations is the most effective remedy. Lawyers constantly bemoan the fact that they are misunderstood and undervalued. But they will never increase public respect through conspicuous acts of altruism or sporadic crackdowns on ambulance chasing. People are not fools; lawyers must change who they are and what they do if they want to change how they are perceived. All the reforms I propose will help to improve public opinion; let me indicate just a few of those linkages. If entry into the profession and success within it were equally open to all without regard to sex, race, ethnoreligious background, or class, the dominant meritocratic ideology would help to justify the privileges of all lawyers and of elites within the profession (although the enormous disparities of income, status, and power would have to be greatly reduced before they could be explained by "merit" or effort). And if lawyers actively encouraged client self-help and the activities of competing occupations, the public might more readily see the limited services lawyers do perform as essential rather than mere make-work. Yet the greatest obstacle to public respect may not be the profession's efforts to attain social closure but rather the widespread identification of lawyers with the flawed character and reprehensible actions of their clients. The profession's response has been to invoke the shibboleth of "independence," emphasizing the lawyer's countervailing obligations to the legal system and society. No one is convinced. Lawyers are hired guns: they know they are, their clients demand that they be, and the public sees them that way. As more lawyers are employed by or represent increasingly powerful clients, this identification grows even stronger. Lawyers must stop denying the identification and embrace it. Instead of seeking to justify their actions by reference to process values that allegedly produce truth and justice, lawyers must concede—indeed, affirm—that they actively promote the objectives of their clients and justify their own behavior in terms of the substantive justice of their clients' goals. Lawyers are uneasy about the transformation of productive relations—the displacement of independent practitioners by employers and employees trapped within large, bureaucratic institutions that increasingly resemble the corporations they serve. Although I have criticized professional rules that seek to hold back this tide, I am just as unhappy about the restructuring, if for different reasons. 1 do not believe that economic efficiency requires centralized control, bureaucracy, capitalist relations of production, gross inequalities of income and status, or an extreme division of labor. In the interests of efficiency, therefore, as well as human autonomy, equality, and community, I believe that law firms should decentralize their operations, reduce hierarchy, curtail the division of labor, equalize income, and democratize governance.
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 Advanced capitalist societies confer on their more privileged members high levels of material security and personal autonomy. But even the few who enjoy such advantages acutely suffer from the lack of community. The workplace can, and should, be an important environment for the construction of community. But true community can be achieved only through inclusion, not exclusion. The legal profession must welcome its newer entrants, transforming itself to celebrate their differences instead of expecting them to assimilate. It must openly recognize the existence of divergent subcommunities, strengthening them so that they can meet as equals within the large occupational category. It must narrow the extreme inequalities of status and income that generate subordination and envy. And it must create unity through common efforts to realize the social ideals embodied in law. Only if American lawyers are prepared to make these fundamental changes will they be entitled to claim, with Roscoe Pound, that the legal profession is "a group . . . pursuing a learned art as a common calling in the spirit of public service."37
 
 Entry Barriers: Table 1
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 Tables Table 1. State Educational Requirements for Admission to Bar, 1935 and 1984 Number of States 1935
 
 1984
 
 11 19 17 0 1
 
 0 0 1 39 11
 
 44 0 0 0 10 9 11 1
 
 4 0 3 1 0 48 2 1
 
 0
 
 3
 
 Prelaw None High-school diploma Two years of college Three years of college College degree Law
 
 Law office study (three to four years) With one year of law school One year with two years of law school One year with three years of law school Two years of law school or less Law school approved by ABA Diploma privilege Correspondence school Postlaw office study Lawyer admitted in other U.S. jurisdictions Admitted on motion (residence and reciprocity may be required) Attorney's exam Regular exam Note: Source:
 
 a.
 
 California allows examination in lieu of two years of college
 
 Review of Legal Education (1935; 1984)
 
 29 8 15
 
 Table 2. Total Length of Prelegal and Legal Education of Law Students, 1889-90 to 1938
 
 Ni Lft
 
 o
 
 Year 1889-90 1899-1900 1909-10 1919-20 1920-21 1921-22 1922-23 1923-24 1924-25 1925-26 1926-27 1927-28 1928-29 1929-30 1930-31 1931-32 1932-33 Fall 1935 Fall 1936 Fall 1937 Fall 1938
 
 Full-time Schools Requiring: 5 Years 3 or 4 Years > 5 Years % # # # % % 0 761
 
 0 6 1,741 9 3,407 14 3,733 14 4,201 13 4,394 12 4,531 11 4,811 11 5,068 11 6,288 6,531 6,796 7,770 7,694 8,220 8,521 8,763 9,013 9,374 9,492
 
 13 13 14 17 18 19 21 21 22 24 25
 
 0 0 751 2,326 2,570 3,241 4,121 5,143 5,617 8,158 8,034 8,188 9,129 8,284 7,925 7,539 7,304 6,775 6,135 5,416 5,197
 
 0 0 4 9
 
 9 10 11 13 13 18 17 17 19 18 18 18 18 16 15 14 14
 
 Part-time Schools Requiring 3 or 4 Years
 
 27 32 30 20 18 16 13 11 11 4 3 2 1 349 1 283 324 1 1 168 1 176 1 50 1 45 11 1 1 12
 
 1,192 3,992 5,946 4,799 4,977 5,164 4,736 4,214 4,600 1,675 1,385 1,065
 
 Source:
 
 Mixed Schools
 
 #
 
 %
 
 #
 
 108
 
 2 18 25 38 40 37 35 35 36 36 33 34 34 35 34 34 33 27 26 24 21
 
 0 704
 
 2,251 4,787 9,338 11,049 11,814 12,746 13,964 15,208 16,160 15,706 16,767 16,669 16,220 14,577 14,366 13,584 11,343 10,264 9,386 7,846
 
 %
 
 0 6 1,963 10 3,087 13 3,567 13 7,082 22 9,504 26 11,114 28 11,658 27 12,365 28 14,927 32 15,284 31 15,229 31 13,418 29 12,019 28 11,145 26 10,708 26 14,212 34 14,075 35 14,606 37 14,407 39
 
 Review of Legal Education
 
 Schools Requiring Less Than 3 Years
 
 # 3,186 4,676 4,310 1,546 1,417
 
 711 729 816 849 914 980 758 770 761 784 727 860 777 686 462 452
 
 %
 
 Total .Number
 
 71 38 22 6 5 2 2 2 2 2 2 2 2 2 2 2 2 2 2 1 1
 
 4,486 12,384 19,498 24,503 27,313 32,213 36,230 39,782 42,743 44,340 47,320 48,593 48,942 46,736 43,323 42,165 41,153 41,920 40,218 39,255 37,406
 
 Distribution of Schools Requiring at Least 3 Years Percentage FT PT/M
 
 27 38 43 43 41 39 36 35 35 33 33 32 34 36 37 37 39 37 37 38 39
 
 2 24 35 51 53 59 61 63 63 64 65 65 65 64 62 60 59 61 61 61 60
 
 m3 ^ ^< 03
 
 v
 
 ^_
 
 o' x H
 
 fi: g
 
 ?T
 
 N>
 
 Entry Barriers: Table 3a
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 Table 3a. Effect of Educational Requirements: Education of Practicing Lawyers, 1949-70
 
 Year
 
 Percentage College Degree
 
 Percentage Attended College
 
 Percentage Attended Law School
 
 Percentage with Law School Degree
 
 1949
 
 66.0 78. 8a
 
 37.1 45. la
 
 76.4 92. 6a
 
 61.5 74. 7a
 
 1952
 
 73.9 82. 6a
 
 44.0 49. 2a
 
 84.6 94. 6a
 
 1955
 
 78.3
 
 49.1
 
 88.6
 
 72.0 80. 5a 77.8
 
 1958
 
 81.1
 
 52.1
 
 90.8
 
 80.1
 
 1961
 
 83.9
 
 58.0
 
 92.6
 
 84.5
 
 1963
 
 86.5
 
 62.6
 
 94.2
 
 87.3
 
 1966
 
 88.7
 
 67.1
 
 95.5
 
 89.6
 
 1970
 
 91.3
 
 73.3
 
 96.8
 
 92.7
 
 Note: Sources:
 
 a.
 
 Source of these figures is Blaustein
 
 Sikes et al. (1972: 8); Blaustein (1950: 374; 1952: 1054)
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 Entry Barriers: Table 3b Table 3b. Effect of Educational Requirements: Education of American Population, 1870-1970 White Males
 
 Year
 
 High School Graduates, as % of 17-yr.-olds
 
 1870
 
 2.0
 
 1880
 
 2.5
 
 1890
 
 3.5
 
 1900
 
 6.3
 
 1910
 
 8.6
 
 1920
 
 16.3
 
 1930
 
 28.8
 
 1940
 
 49.0
 
 1947 1950
 
 % who completed yjsars of college 1-3 4
 
 Black Males
 
 Median years completed
 
 5.8
 
 8.4
 
 1.6
 
 1.4
 
 5.4
 
 6.9
 
 6.5
 
 9.0
 
 2.0
 
 2.3
 
 6.6
 
 3.3
 
 2.0
 
 6.8
 
 57.4
 
 63.4
 
 1964 1970
 
 Median years completed
 
 5.2
 
 1952 1960
 
 % who completed years of college 1-3 4
 
 75.6 Source:
 
 9.1
 
 10.3
 
 10.6
 
 4.4
 
 3.5
 
 7.9
 
 9.4
 
 12.3
 
 11.9
 
 4.9
 
 5.6
 
 8.7
 
 11.3
 
 15.0
 
 12.2
 
 6.2
 
 6.8
 
 9.8
 
 U.S. Dept. of Commerce (1975: 379-80)
 
 Entry Barriers: Table 4
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 Table 4. Number Taking LSAT, Completing LSDAS, and Entering Law School, 1947-48 to 1986-87
 
 Year 1947-48 1948-49 1949-50 1950-51 1951-52 1952-53 1953-54 1954-55 1955-56 1956-57 1957-58 1958-59 1959-60 1960-61 1961-62 1962-63 1963-64 1964-65 1965-66 1966-67 1967-68 1968-69 1969-70 1970-71 1971-72
 
 Number Taking LSAT
 
 First Year Enrollment
 
 Ratio of Ratio of LSDAS to LSAT to Number Number Number Entering Entering Following Completing Following Year Year LSDAS
 
 Number of Reports to Law Schools
 
 Ratio of Reports to LSDAS Completions
 
 6,882 7,655 8,037 6,748 6,588 7,557 8,653 10,158 11,755 12,770 14,846 17,374 20,903 23,800 25,878 31,691 32,598 39,503 45,268 47,458 50,793 60,503 77,900 107,147 121,871 122,702 136,106 135,094 134,720 133,076 125,257 111,235 112,675 112,446
 
 0.3 0.4 0.4 0.4 0.4 0.5 0.6 0.6 0.7 0.8 0.9 1.0 1.2 1.3 1.3 1.4 1.5 1.5 1.7 1.8 1.7 1.7 2.1 2.8 2.9 3.0 3.3 3.1 3.2 3.4 3.1 2.7
 
 80,364 81,913 85,999 83,100 82,243 78,717 81,366 72,529
 
 2.0 2.1 1.9 1.9 2.0 2.0 1.8
 
 482,199 433,361
 
 5.8 6.3 5.8 6.7 6.1 6.2 5.9 6.0
 
 2.7
 
 76,689
 
 1.8
 
 392,355a
 
 5.1
 
 1972-73 1973-74 1974-75 1975-76 1976-77 1977-78 1978-79
 
 23,963 21,542 19,461 17,295 14,700 14,458 15,729 16,137 16,771 15,842 16,169 17,105 17,031 17,698 19,746 22,930 25,515 26,508 26,720 25,746 30,719 36,642 37,538 37,724 41,810 40,683 41,217 43,044 42,704 39,676 40,479
 
 1979-80
 
 40,717
 
 1980-81
 
 42,296
 
 111,373. 107,373
 
 2.6
 
 79,669
 
 1.9
 
 378,253a
 
 4.7
 
 1981-82
 
 42,521
 
 2.7
 
 82,636
 
 2.0
 
 390,300a
 
 4.7
 
 1982-83 1983-84 1984-85 1985-86 1986-87
 
 42,034 40,747 40,796 40,195
 
 113,272. 118,565° 111,620 104,621 95,019 95,129
 
 2.7 2.6
 
 82,145
 
 2.0
 
 a
 
 4.7
 
 Notes:
 
 a.
 
 b.
 
 1.9
 
 468,277 517,876 500,908 553,964 504,124 491,180
 
 388,079
 
 68,806 77,301
 
 Actual applications
 
 Source of these figures is AALS Syllabus
 
 Sources: T. White (1984: 373); Vernon & Zimmer (1985); Metaxas (1986); 18(4) AALS Syllabus 8 (December 1987)
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 Entry Barriers: Table 5 Table 5. Full-time and Part-time Law Students, 1889-90 to 1985a ABA .Approved
 
 Year
 
 Schools
 
 Unapproved Schools
 
 Number Number Percentage full-time part-time part-time
 
 1985 1984 1983 1982 1981 1980
 
 1979 1978 1977 1976 1975 1974 1973 1972 1971 1970 1969 1968 1967 1966 1965 1964 1963 1962 1961 1960 1959 1958 1957 1956 1955 1954 1953 1952 1951 1950 1949 1948 1947 1944 1938 1937 1936 1935 1931* 1928a
 
 99,985 98,735 99,884 100,649 99,714 98,396 97,880 95,685 92,990 91,782 90,268 85,610 81,851 79,289 73,919 62,376 50,307 47,353 49,183 47,154 44,014 39,235 35,332 31,099 28,460 27,355 26,069 26,854 26,606 26,579 24,950 23,979 23,721 24,540 27,518 32,918 35,972 37,994 26,640 2,292 17,029 17,037 16,872 16,778 13,621 12,994
 
 24,107 21,112 21,317 21,142 21,165 21,105 15,230 20,465 20,090 20,590 20,779 20,098 19,824 18,753 17,306 15,963 11,896 12,145 16,243 12,082 12,496 11,844 11,334 10,910 10,434 10,360 9,700 9,832 9,666 8,659 8,455 8,378 8,145 8,793 9,216 8,657 7,085 6,878 5,800 1,920 5,410 5,580 3,948 3,046 3,382 2,390
 
 19 18 18 17 18 18 13 18 18 18 19 19 19 19 19 20 19 20 25 20 22 23 24 26 27 27 27 27 27 25 25 26 26 26 25 21 16 15 18 46 24 25 19 15 22 16
 
 Number full-time
 
 Number part-time
 
 266 445 750 1,146 1,328 1,986 2,946 3,012 1,735 2,050 3,078
 
 997 532 311 169
 
 1,000 1,167
 
 653 622 608 468 695 397 436 385 246 298 513 267 298 658 715
 
 1,042 1,250 2,072 1,891
 
 986 21
 
 1,115 1,637 2,043 2,585 1,190 2,084
 
 Number of Percentage schools part-time responding
 
 12 8 4 7
 
 1,488
 
 814 1,659 2,398 2,662 3,313 4,536 4,517 3,745 7,116 5,520 3,089 2,250 3,606 3,380 4,661 4,631 4,874 4,566 4,743 4,218 2,799 2,821 3,423 3,161 3,104 2,997 3,227 4,091 3,714 3,720 4,613 6,610 7,381 8,606 7,949 5,914 1,226 9,494 12,394 13,929 14,913 20,744 28,929
 
 Total percentage part-time
 
 67 63 61 60 68 78 64 76 81 92 95 82 80 88 88 89 90 80 88 89 89 93 91 86 94 93 85 87 86 86 81 81 86 98 89 88 87 85 95 93
 
 15 15 6 11 23 13 8 13 10 21 19 17 16 20 2] 17 20 21 25 23 26 26 33 29 29 30 39 41 48 53 37 35 67 86 94 106 68
 
 All Schools Year 1926-27° 1925-26 1924-25 1923-24 1922-23 1921-22 1920-21 1919-20 1909-10 1899-1900 1889-90 Notes:
 
 a. b. c.
 
 Sources:
 
 Full-time Number Percentage 14,906 15,090 15,272 14,177 13,515 12,820 11,764 11,185 9,948 7,384 3,325
 
 33 34 36 36 37 40 43 46 51 60 74
 
 15
 
 Number part-time
 
 Number mixed
 
 15,750 16,818 15,813 14,491 13,211 12,311 11,982 10,231 6,036 3,477 1,027
 
 14,705 12,365 11,658 11,114 9,504 7,082 3,567 3,087 3,444 1,523
 
 134
 
 Students enrolled for first degree; excludes graduate and special students Only a tiny proportion of unapproved schools report enrollment figures in recent years Fall enrollment; if mixed are allocated between full- and part-time, full-time students are 42% of total
 
 Review of Legal Education; Reed (1928: 120); Smith & Rogers (1932: 568)
 
 Table 6.
 
 Law School
 
 1905°
 
 1927
 
 136.50 (636.50)
 
 800 (3,200)
 
 50
 
 249 (180)°
 
 300
 
 500
 
 500
 
 5,040
 
 9,842
 
 150
 
 310
 
 460
 
 750
 
 1,200
 
 5,400
 
 9,900
 
 754 (2,254)
 
 1,290 (3,290)
 
 Univ. of California, Berkeley Univ. of Southern California Yale University
 
 100
 
 University of Idaho Harvard University
 
 1935
 
 102
 
 36
 
 118 (138)d 60
 
 108
 
 (213)
 
 86.25 (236.25)
 
 (96)
 
 4,091 (8,591)
 
 117
 
 (267)
 
 105
 
 369
 
 (744)
 
 1,350 (3,000)
 
 2,482 (5,728)
 
 B
 
 1,332 (2,787)
 
 2,074 (4,108)
 
 •^
 
 1,594 (2,510)
 
 2,705 (3,953)
 
 108
 
 190
 
 79.50 (199.50)
 
 75 80
 
 (280)
 
 60 (82.50)
 
 N.A.
 
 (228) 30
 
 270
 
 250
 
 (525)
 
 b
 
 250
 
 25
 
 (150)
 
 100
 
 (400)
 
 418 (1,426)
 
 140
 
 (440)
 
 240
 
 (620)
 
 1,237 (3,871)
 
 42 (112)
 
 245
 
 (507)
 
 434 (1,720)
 
 72.1
 
 Consumer Price Index
 
 9,185
 
 2,083 (4,383)
 
 57
 
 42
 
 4,580
 
 (880)
 
 30
 
 University of Wyoming
 
 1,437 (5,000)
 
 400
 
 50 35 (159)a
 
 250 1,000
 
 1984
 
 210
 
 University of Texas 50
 
 150 600
 
 1979
 
 (144)
 
 Nashville YMCA University of Wisconsin
 
 (370)
 
 70
 
 1960
 
 124
 
 b
 
 60
 
 (227)
 
 1950
 
 410
 
 307
 
 University of Toledo University of Oregon
 
 (225)
 
 51 (111)
 
 150
 
 University of Michigan Ohio State University
 
 Law School Tuition (selected institutions and years)'
 
 88.7
 
 116.3
 
 b 209
 
 (639)
 
 1,789 (5,323) 721 (2,231)
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 Table 35. Complaints Against Lawyers to the Committee on Grievances of the Association of the Bar of the City of New York, by Subject, 1958-59 to 1972-73
 
 Year
 
 Negligence
 
 Fee Dispute
 
 617 655 660 849 880 563
 
 263 310 363 350 378 363
 
 1958-59 1959-60 1960-61 1961-62 1962-63 1963-64
 
 3
 
 Year
 
 Offense Against Client
 
 1964-65 1965-66 1966-67 1967-68 1968-69 1969-70 1970-71 1971-72 1972-73 Note: Source:
 
 770 511
 
 589 828 732 713 799 681 529 a.
 
 Offense Against Colleague Direct Advertising 70 30
 
 43 36 38 31 36 34 25
 
 23 22
 
 14 12 10 14 12 17 17
 
 Misuse of Client Funds
 
 Offense Against Admin, of Justice Bribery Fraud 13 17
 
 12 13 9 15 12 9 6
 
 71 52
 
 73 73 78 89 96 77 41
 
 60 110 117 94 80 126
 
 Misc. Prof. Offense 100 71
 
 107 185 123 41 71 97 78
 
 Personal Business Transaction 25 79 86 121 116 100
 
 Threats, Abuse
 
 Perjury
 
 Crime
 
 13 14 21 27 30 55
 
 36 34 30 40 16
 
 2 3 5 1 6 56
 
 Crimes and Nonprofessional Minor Offense Offenses 115 73 65 96 56 68 27 26 24
 
 65 50 25 41 24 25 58 48 47
 
 Misc.
 
 Attorney in Other Jurisdiction
 
 Requests for Advice
 
 241 221 280 320 361 529
 
 48 69 75 76 75 112
 
 129 146 144 99 159 267
 
 Personal Business Transaction
 
 Fee Dispute
 
 Dissatisfaction
 
 Misc.
 
 40 25
 
 315 316
 
 182 168
 
 210 201
 
 29 30 25 181 55 77 42
 
 143 119 134 176 243 199 195
 
 158 99 75 181 124 122 117
 
 194 251 312 148 173 285 361
 
 Requests for Advice
 
 Attorney in Other Jurisdiction
 
 230 283
 
 179 201
 
 197 196 168 164 214 225 301
 
 240 238 209 315 294 286 513
 
 May 1 - April 30
 
 Association of the Bar of the City of New York, Annual Report of the Committee on Grievances, in The Record (supplement to the October issue)
 
 Table 36a.
 
 Outcomes of Disciplinary Proceedings in New York City, 1958-59 to 1974-75: Committee on Grievances Disposition
 
 Laints Comp] Complaints Pending from previous year
 
 3
 
 Year
 
 1958-59 1959-60 1960-61 1961-62 1962-63 1963-64 1964-65 1965-66 1966-67 1967-68 1968-69 1969-70 1970-71 1971-72 1972-73 1973-74 1974-75
 
 247 232 234 156
 
 Notes: Source:
 
 . Filed
 
 1 ,545 1 ,702 1 ,843 2 ,019 2 ,175 2,257 2,383 2,020 1,914 2,232 1,995 2 ,031 2 ,215 2,183 2 ,296 2,200 2 ,400
 
 Processed
 
 1,792 1,934 2 ,077 2,175
 
 2,040 2,034 2,046 1,907 2,756 2,854 2,800 3,000
 
 Pending at end of year
 
 Dismissed without hearing
 
 222 230
 
 1,510 1,640 1,841 1,841
 
 Tried
 
 Dismissed
 
 38 44
 
 8 9
 
 14 14
 
 68
 
 5 4 7 3 7 3 5 3 5 7 3 1
 
 31 30 23 27 19 18 18 22 15 19 12 19
 
 51 43 47 77 50 55 46 41 47 40 46
 
 Admonition
 
 Warning letter
 
 30 64 160 158 144 184 133 142
 
 Resigned while pending
 
 Sent to Appellate Division
 
 5 5
 
 10 15
 
 3 12 13 8 2 5 3 5
 
 a. May 1 - April 30 b. Between 1944 and 1959 complaints filed and processed ranged between 1,300 and 1,600 annually Association of the Bar of the City of New York, Annual Report of the Committee on Grievances, in The Record (supplement to the October issue)
 
 15 32 11 10 12 13 17 19 13 19 16 20 20 29
 
 Table 36b.
 
 Outcomes of Disciplinary Proceedings in New York City, 1958-59 to 1974-75: Appellate Division
 
 Disbarment
 
 Complaints
 
 Year b
 
 1958-59 1959-60 1960-61 1961-62 1962-63 1963-64 1964-65 1965-66 1966-67 1967-68 1968-69 1969-70 1970-71 1971-72 1972-73 1973-74 1974-75
 
 Pending from previous year
 
 New
 
 36 25 26 16 26 27 22 19
 
 15 13 18 25 32 21 15 21
 
 48 54 56
 
 Pending at end of year
 
 25 26 18 26 27 22 19 23 24 10 5 32 33 58
 
 By After hearing consent
 
 6 3 6 4 2 3 3 7 4 3 6 5 3 4 6 5
 
 4
 
 5 3 4 7 7 5 3 5 5 6 3 3 6 6 2 6
 
 Suspended
 
 On After pleading hearing
 
 1
 
 1
 
 2 5 1 1 1 2 5 2 1 8 4 3 8
 
 After felony conviction
 
 On pleading
 
 4 6 4
 
 1
 
 7
 
 1 1 2 2 1
 
 4 1 4 6 1 3 3 2 3
 
 3 11 2 8 2 5 8 14 7 10 7 9 9 22
 
 Censured Dismissed
 
 2
 
 3
 
 2 3 2 8 6
 
 Notes: a. May 1 - April 30 b. Between 1944 and 1959 complaints filed and processed ranged between 1,300 and 1,600 annually Source: Association of the Bar of the City of New York, Annual Report of the Committee on Grievances, in The Record (supplement to the October issue)
 
 1 1 3 1
 
 3 4 2 2 1 1
 
 Table 37a.
 
 Distribution of Lawyers in Practice Settings (percent): Before World War II, Selected Jurisdictions
 
 State, Year and Cohort
 
 Solo Practice Partner
 
 Associate
 
 Government
 
 Commerce and Industry
 
 Wisconsin, 7-8 years experience 1926
 
 54
 
 25
 
 10
 
 7
 
 Wisconsin, 1-2 years experience 1936
 
 56
 
 12
 
 24
 
 7
 
 California, year after admission 1932 (N=312)
 
 43
 
 12
 
 32
 
 6
 
 6
 
 Fifth year after admission 1936 (N=331)
 
 44
 
 19
 
 19
 
 10
 
 8
 
 Year after admission 1933
 
 43
 
 11.5
 
 32.4
 
 6.4
 
 6.7
 
 Second year after admission 1934
 
 43.9
 
 12.3
 
 28.7
 
 6.8
 
 8.3
 
 Fifth year after admission 1937
 
 44.4
 
 18.7
 
 18.7
 
 10.3
 
 7.9
 
 New York County, 1934
 
 46.7
 
 20.1
 
 17.9
 
 New York City, Jewish lawyers 1937 (N=2,872)
 
 68a
 
 15
 
 14
 
 Note: Sources:
 
 a.
 
 3.3
 
 Judiciary
 
 2
 
 10.4 3
 
 Includes sole practitioners with lawyer employees
 
 ABA Special Committee (1938: 48); New York County Lawyers' Association (1936: 12, 27); State Bar of California (1937: 260); Fagen (1939: 96)
 
 Differentiation Within the Legal Profession: Table 37b Table 37b.
 
 299
 
 Distribution of Lawyers in Practice Settings (percent): Nationwide, U.S. Census, 1930-70
 
 Year
 
 Private Practice
 
 Government and Judiciary
 
 Commerce and Industry
 
 Nonprofit Associations
 
 1930a
 
 86.8
 
 8.0
 
 5.2
 
 N.A.
 
 1940
 
 82.2
 
 11.5
 
 6.3
 
 N.A.
 
 1950
 
 76.7
 
 13.0
 
 10.4
 
 0.8
 
 1960
 
 75.9
 
 13.2
 
 10.9
 
 0.7
 
 1970
 
 72.6
 
 15.9
 
 11.4
 
 1.7
 
 Note:
 
 a.
 
 Different classification renders figures noncomparable with later years
 
 Sources: Pashigian (1982: 6); see also Denlson (1943: 23)
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 $1 million
 
 3.4
 
 28.0
 
 1.3
 
 24.5
 
 2.6
 
 36.4
 
 All partnerships with receipts > $1 million
 
 3.4
 
 28.0
 
 1.1
 
 21.2
 
 1.9
 
 29.7
 
 All partnerships
 
 72.9
 
 88.5
 
 30.4
 
 61.2
 
 29.7
 
 59.0
 
 All firms with receipts < $50,000
 
 28. 8a
 
 7.0a
 
 46.2
 
 10.2
 
 35.0
 
 5.4
 
 All sole practitioners
 
 27.1
 
 40.9
 
 18.0
 
 56.1
 
 18.7
 
 All sole practitioners with receipts < $100, 000
 
 6.3
 
 11.5 1.5
 
 25. 2b
 
 5.7b
 
 30. lb
 
 Notes: a. Less than $100,000 b. Less than $50,000 c. Four or more employees 1967; payroll 1972, 1977; operated all year Sources:
 
 U.S. Bureau of the Census (1970: Table 7; 1976: Table 2c; 1981: Table 3)
 
 4.6b
 
 Differentiation Within the Legal Profession: Table 43 Table 43.
 
 309
 
 Labor Force In Private Practice, 1967, 1972, 1977 19673
 
 1972°
 
 9,939
 
 77,282
 
 94,882
 
 Sole practitioners or partners
 
 38,403
 
 129,047
 
 158,368
 
 Associates
 
 22,305
 
 50,763
 
 94,001
 
 Paralegals
 
 b
 
 1977°
 
 All Firms Number
 
 13,303
 
 32,397
 
 77,564
 
 203,085
 
 265,650
 
 Number
 
 1,775
 
 30,856
 
 53,810
 
 Associates
 
 2,939
 
 5,956
 
 N.A.
 
 Paralegals
 
 b
 
 3,018
 
 N.A.
 
 8,006
 
 44,634
 
 N.A.
 
 8,181
 
 23,691
 
 27,237
 
 Partners
 
 36,628
 
 83,680
 
 108,813
 
 Associates
 
 19,366
 
 28,732
 
 39,378
 
 Other employees Sole practitioners
 
 Other employees Partnerships Number
 
 Paralegals
 
 b
 
 Other employees
 
 Notes:
 
 Sources:
 
 69,558
 
 7,248
 
 16,639
 
 114,139
 
 141,749
 
 a.
 
 Firms with four or more employees
 
 b. c.
 
 Included in other employees Firms with payroll
 
 U.S. Bureau of the Census (1970: Table 4; 1976: Table 2a; 1981: Table 4)
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 Differentiation Within the Legal Profession: Table 44 Table 44. Distribution of Effort Within Private Practice Between Individual and Business Clients, 1967, 1972, 1977 (percentage of receipts) 19 67C Indiv. Business
 
 All establishments All partnerships
 
 19 72d Indiv. Business
 
 1!>77d Indiv. Business
 
 N.A.
 
 N.A.
 
 52.5
 
 42.3
 
 48.5
 
 45.7
 
 N.A.
 
 N.A.
 
 43.3
 
 51.3
 
 38.4
 
 55.6
 
 23.1
 
 72.0
 
 20.9
 
 72.9
 
 71.2
 
 23.5
 
 76. le
 
 19. le
 
 Partnerships with receipts >$1 million
 
 , 6.0
 
 All sole practitioners
 
 N.A.
 
 N.A.
 
 70.5
 
 24.5
 
 Sole practitioners with receipts0
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